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REGION 1’S MEMORANDUM IN OPPOSITION
TO PETITIONS FOR REVIEW

The central dispute over this National Pellutant Di.scharge Elimmatipn System
(é‘NPDES”) 'permit is whether the New England Region of the US Environmental Protection
Agency (“the Region”) imposed appropriate numeric efﬂuent limitations for phosphorus and
mtrogeﬁ on the Upper BleckstOne Water Pollution Abatement District (“the District”) to address
severe and undisputed nutrient-induced water'quality impairments in the Blackstone River and
in upper Narragansett Bay. The Blackstone River, with its headwaters in Massachusetts, is a
nationally recognized American Heritage River and is a major source of freshwater to
Narragansett Bay in Rhode Island. Narr'agansett Bay is an estuary of national significance
under the National Estuary Program and is an important New England fishery and recreational
resource. |

The District, a regional treatment facility serving several communities in central
- Massachusetts, aigues that the permit’s water quality-based phosphorus and nitrogen effluent
limits are too stringent and that the Region erred in not waiting for the development of a total
maximum daily load (“TMDL”) or a mathematical water quality model. The Conservation Law
Foundation, an environmental advocacy organization, counters that the limits for both nutrtents
are too lax in light of the extent of impairments and significance of the District’s loadings. The
Massachusetts Department of Environmental Protection supports the District only m opposing
~ the nitrogen limit, which the Reg'ion‘ established to meet the water quality standards of
Massachusetts’ dewnstream neighbor, Rhode Island.

| In addition to challenging the nutrient limits, the District_also seeks review of effluent

limitations for metals, various monitoring protocols and the timing of reporting, the expression



of ammonia limits in both mass and concentration, and the absence ofa compliance schedule in
thé permit. Finally, the District and several “satellite” systems also object to the Region’s
decisioﬁ to treat each of them as “co-permittees™ directly responsible fér reporting sewer
overflows and for operation and maintenance of their respective collection systems.’

In their challenges to the permit, each petitioner falls far short of the thrééhold necessary
for review, and is unable to demonstrate clear error or abuse of discretion by the Region.
Because the Region’s determinations, made in an area of unavoidable technical and scientific
complexity and uncertainty, were soq.nd, review of the permit should be denied.

I STATEMENT OF THE CASE.
A. The Applicable Legal Standards.

The central issue on appeal is whether the Region established appropriate numeric water
effluent limitations for phosphorus and nitrogen based on its interpretation of narrative water
quality standards established by Rhocie Island and Mass‘échusetts. The Cleaﬁ Watgr Act
(“CWA?”) provides for two types of effluent limitations to be included in NPDES permits:
“technology-based” limitations and “water qualify-based” limitations. See CWA §§ 301, 303,
304(b), 33 US.C. § 1.3‘1 1, 1313, 1314(b); 40 CFR. Parts 122, 125, 131. Technology-based
limitations, generally developed on an industry-by-industry basis, reflect a specified level of
pollutant-reducing technology available and economically achievable for the type of facility
being permitted. See CWA § 301(b). Water quality-based effluent limits>are designed to ensure

that state water quality standards are met regardless of the téchnblogical and economic factors

! Trout Unlimited appealed the Region’s decision not to impose an effluent limit for total aluminum. After review
of the petition, the Region intends to propose a modification to the permit to mcorporate an effluent limit for total
aluminum and associated monitoring requirements. The Region anticipates issuing the draft modification in January
2009, after the uncontested provisions of the permit go into effect. The Region will notify the Board upon issuance
of the proposed modification.
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that inform the derivation of technology-based limitations. In particular, section 301(b)(1)(C) of
the CWA requires achievement of “any more stﬁngent limitation [than the technology;based_
requirements set forth in Section 301(b)(1)(A) and (B)], including those necessary to meet Water
quality standards...established purs‘uant‘to any State law or regulation....” Thus, NPDES permits
must contain effluent limitations necessary to attain -and maintain water quality standards,
without con51derat10n of the cost, avallablhty or effectlveness of treatment technologies. See
U.S. Steel Corp. v. Train, 556 F.2d 822, 838 (7th Cir. 1977); In re Czty of Moscow Idaho 10
E.A.D. 135, 168 (EAB 2001) (quoting In re City of Fayetteville, Ark., 2 E.A.D. 594, 600-601
(CJO 1988)).

Water quality standa:fds under the Actvconsist of three elements, two of which are
relevant here:” (1) designated “uées’* of the water, such as for public water'supply, aesthetics,
recreation, propagation of fish, or agriculturé; and (2) “criteria,” which specify the amounts of
various pollutants that may be present in those waters without impairing the designated uses,
expfessed either in numeric form for specific pollutants or in narrative form (e.g., waters shall
contain no phosphorus or nitrogen.in.such cbncentrations. t-hat would impair any existing or
designated uses, unless naturally occurring). See CWA § 303(c)(2)(A), 33 U.S.'C. §
1313(c)(2)(A); see 40 C.F.R. §§ 130.3, 130.10(d)(4), 131.6, 131.10 and 131.11. EPA’s long-
standing CW A regulations expressly authorize the establishment by states of narrative water
quality criteria. See 40 C.F.R. §§ 131.3(b), 131.1 i(b)(2).

Under the federal regulations implemeﬁting the NPDES program, permit issuers are

required to determine whether a given point source discharge “causes, has the reasonable

2 The third component of the overall water quahty standards program is the antidegradation policy, which is not at
issue here. ‘



potential to cause,‘or contributes to” an exceedance of the narrative or numeric criteria set forth
in state water quality standards. See 40 C.F.R. § 122.44(d)(1)(i1). If a discharge is found to
cause, have the reasonable potential to cause, or contribute to an exceedan_ée’ of a numeric or
narrative state water quality .criterion, a permit must éontain effluent limits as necessary to
achieve state water quality standards. See 40 C.F.R. §§ 122.44(d)(1), 122.44(d)(5) (providing in
part that a permit must incorporate any more stringent limits required by CWA § 301(b)(1)(C))..

The regulatory mechanism used by permit writers to interpret narrative water quality
criteria and establish numeric water quality-based effluent limité is set forth at 40 C.F.R.

§ 122.44(d)(1)(vi). Where a state has not established a numeric wéter quality' criterion for a
specific chemical pollutant, the permittihg authbrify must éstablish effluent limits in one of three
ways: (i) based on a “calculated numeric criterion for thé pollutant §vhich the permitting
authority demonstrates will attain and maintain applicable narrative water quality criteria and
fully protect the designated use”; (ii) on a “case-by-case basis” using CWA § 304(a)
recommended wa‘;er quality criterié, supplemented as necessary by other relevant information; or
(ii1) in certain circumstances, based on an “indicatdr parameter.” 40 C.F.R. §
122.44(d)(1YIA)-C).

Section 401(a)(1) of the CWA precludes issuance of a féderal permit unless the state
where the discharge originates, in this case Massachusetts, certifies that Fhe discharge will
comply with state water quaiity standards, or waives certiﬁc'ation. Section 401(a)(2) of the CWA
directs EPA to consider_ the views of a downstream State concerning whether a discharge would
result in violations of the State’s watér quality standards. When a point source discharge affects-
a downstream state, EPA must condition the NPDES pérmit to ensure compliance with the water

quality standards of the downstream State. See CWA § 401(a)(2), 40 C.F.R. § 122.44(d)(4). See



also CWA § 301(b)(1)(C); 40 C.F.R. § 122.4(d) (prohibiting issuénée of an NPDES ‘permit
“[w]hen the imposition of conditions cannot ensure compliance with applicable water quality
réquirements of all affected States.”); 40 C.F.R. § 122.44(d)(5). It is undisputed that both
Massachusetts and Rhode Island are “affected” states in this permitting proceeding within the
 meaning of 40 C.F.R. § 122.4(d).

B. Factual Background. ‘
1. The District, its Effluent and Impairments to the Receiving Waters.

The District owns and operates a wastewater treatment facility in Millbury,
Massachusetts, that serves several communities in central Massachusetts. See Fact She‘et at1..
(Ex. 1; AR 6). This large facility has a permitted maximum discharge flow of 56 million
gallons pér day (mgd) and discharges neér the headwaters of the Blackstone River. Id. at 2
Average annual flow has ranged from 34 to 43 mgd in recent years. See Response to Comments
(RTC) at n.3 (Ex. 2; AR 5). Because of the large volume of its discharge and loczi_t_ion’neér the
headwaters of the River, the District’s effluent dominates the river flow during low flow
conditions. The 7Q.10 ﬂow‘of the River is only 4.4 mgd. See Fact Sheet at 2. Under 7Q10
receiving water conditioné and permitted ﬂow conditions, accordingly, the authorized dischérge
is 13 times the rec_eiving water flow (56 mgd vs. 4.4 mgd). |

Tﬁe District is nearing completion of the first major upgrade to its facility. Fact Sheet at
5 (Ex. 1); RTC at 24 (Ex. 2)‘. One of the main obj ectiv.e.s of the work is to upgrade the facility’s
aging infrastructure; the faciiity first went on line in 1976. RTC at 24. The work will also enable
fhe District to handle a higher \}olumé of wet weather flows, including providing primary

treatment to peak flows from the nearby Worcester combined sewer system. Fact Sheet at 5.

? “Ex.” refers to copies of documents the Region has appended to this response for the Board’s convenience. The
“AR?” citations provide the numeric references of these documents in the Administrative Record.



Advanced freatment will haVe_ capacity to handle an hourly peak flow up to 120 mgd, while
prirﬁary treatment will have an hourly peak flow capacity up to 160 mgd. Id. The District’s
upgrades, which involve enhanced biological processes, will also improve nutrient control but
will not achieve the nutrient limits in the new permit without further modifications. RTC at 23
(Ex. 2).

The Blackstone River is an intersfate water which has its headwaters'in Worcester,
Massachusetts. See Fact Sheet at 5 (Ex. 1). It flows south into Rhode Island where it discharges '
into the Seekonk River, which is a marine water, and the beginning of upper Nar;agansett Bay.
~Id See dlso Map (Ex._ 8; AR 206). The Seekonk River joins the Providence River, also a marine

water, which ultimately flows into the lower reaches of the Bay. Id. |
Excessive nutrients, generally phosphorus in fresh water (such as th-e.Blackstone River)
“and nitrogen in marine water (such as the Seekonk and Providénce Rivers) can coht’ribute tb :
eutrophication. See RTC at 79-80, 92 (Ex. 2). The Blackstone River and the Seekonk and
Providence Rivers havé suffered from severe cultural eutrophicatioﬁ for many years. Id. at 21,
29-30. See also Fact Sheet at 8-12 (Ex. 1). Cultural eutroﬁhication vref_ers to the human ‘induced
increasé in nutrients beyond the assimilative capacity of the water body, which can result in the
acceleration of plant productivity. See, e.g., Massachusetts Surface Water Quality Standards
(“Massachusetts Standdrds”) at 314 CMR 4.02 (_deﬁning éultural eutrophication) (Ex. 4; AR
112); Rhode Island Surface Water Quality Regulations (“Rhode Islaﬁd Standards”) at Rule 7

- (same) (Ex: 5; AR 115). Under undisturbed natural conditions, nutrient concentrations are very

léw in most aquatic ecosystems. See RTC at 106 (Ex. 2). Tybically, elevated levels of nutrients

will cause excessive algal and/or plant growth, which may brevent waters from meeting their

designated uses. Id. Phosphorous and nitrogen promote the growth of nuisance levels of



macrophytes (rooted aquatic plants), phytoplankton (free floating algae), and periphyton
(attached, including ﬁlamentéus, algae). Id.

Noxious aquatic plant growth degrades aesthetic and recreational uses in a variety of
ways. Unsightly algal growth is unappealing to swimmers and reduc-es Wa‘Fer clérity. Algae on
rocks can make streambeds slippery and difficult or dangerous to walk on. Aquatic vegetation
can foul fishing lures and equipment, and can tangle boat propellers and oars. Excessive plant
growth can élso result in a loss of diversity and other changes in the aquatic plant, iﬁvenebrate, _
and fish community structure and habitat. Id. at 106.

Thfough respiration, and the decomposition of dead plant matter, excessive algae and
plant growth can reduce in-stream dissolved oxygen concentrations to levels thét could
negativeiy impact aquatic life. During the de;y, primary producers (e.g. ,. algae, plants) provide
oxygen to the water as a by-product of photosynthesis. At night, however, when Iphotosynthesi‘s
_ ceases but respiration cohtinues, dissolved oxygen. concentrations decline. Furthermore, as
primary producefs die, they are deconvlp-o;sed by bacteria that consume oxygen, and large
pobulations of decomposers can consume large amounts of dissolved oxygen. Many aq'uatid
insects, fish, and other éfganisms become stressed and may even die when dissolved oxygen
levels drop‘below a parﬁcular threshold level. Id. at 106.

Decomposing plant matter also produces unpleasant sights and strong odors, again
negatively impacting recreational ar;d aesthetic uses. Nutrient-laden plant detritus can also settle
to bottom of a water body. In additioﬁ to physically altéring the benthic environment and aquatic
habitat,rnutrients in the sediments can become available for future upta_ke by aquatic plant

growth, further perpetuating and potentially intensifying the eutrophic 'c'ycle.' Id.



The Blackstone River demonstrates severe and substantial phosphorus-driven
eutrophication. Fact Sheet at 7-10 (Ex. 1). See also RTC at 32 (Ex. 2). From the District’s
treatment plant to the Massachusetts/Rhode Island border, the Blackstone River is listed oﬁ the
Massachusetts 303(d) impaired waters list as impaired fér unknoWn toxicity, priority organics,
metals, amnmrﬁa, chorine, nutﬁents, organic enrichment/low dissolved oxygen, flow alterations -
and other habitat alterations, pathbgéns, suspended solids, turbidity, and objectionable deposits.
Massachusetts 2004 and 2006 Integrated List of Waters (which incorporates the §303(d) list)
(Ex..6; AR 113 and 114); Fac? Sheet at 6 (Ex. 1).

Members of the public and watershed associations who offered comment noted thé
extensive aquatic growth and objectionable odors in the Blackstone River downstream of the
_ District’s discharge. See, e.g, Transcript of Public Hea;ing, May 9, 2007 at 45 (AR 18) (“[I]‘t’s
not EPA that tells me there’s too many nutrients, it’s my noée.); id. at 60 (“If you stand on the
Blackstone bikeway bridge where the river collects the treatment discharge you can see a |
remarkable increase in vegetation just downstream.”) Studies of the River also have documented
thé extensive macrophytic growth and other adverse impacts immediately downstream from the
District’s discharge. Photographs taken as paﬁ of an U.S. Army Corps in July 2003, for
example, show the abundant macrophyﬁc gfowth in the reach of the River immediately
downstream of the District’s discha;ge. Pha!s‘e I: Water Quality Evaluation and Modeling of the
Massachusetts Blacksione River, Draft — 2004 (U.S. Army Corps of Engineers)(“U.S. Army
Corps Evaluation ") at Figure 38 (Ex. 9.2; AR 126). During evaluations ‘conducted over ‘;he
spring and sﬁmmer 0f 2003, MassDEP also noted at the first station below the District’s
discharge there was excessive macrophypte growth, which “increased dramatically over the

course of the summer.” Blackstone River Watershed 2003 DWM Water Quality Monitoring
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Report, TM-51-10, MassDEP)(“MassDEP 2003 Water Quality Monitoi’ing”) at 13 (Ex. .10; AR
124). Nearing the end of the sammer, instream acqnatic vegetation cove’ied “virtually the entire

| river bottom.” Id. MassDEP’s monitoring at this location indicated in-stream dissolved oxygen
below 5.0 mg/l in July; August and September of 2003. Id. at 20. Biological assessments
conducted by MassDEP at the first station downstream of the District’s discharge showed
substantial impairments to the macroinvertetirate community. Blackstone River Watershed 2003.
Biological Asses.ament,' TM-51-11 (MassDEP) (“MassDEP 2003 Biological Assessm_ent”.) at 13
(Ex. 11; AR 125). MaséDEP concllided that the benthic community at this location was
“moderately/severely impacted” and “was e_asily the worst benthic community assessment
received by a biomonitoring station in the 2003 Blackstone River watershed survey....” Id.

The Blackstone River discharges directly into the upper part of the Seekonk River, wnich
is the most severely impaired section of Narragansett Bay. See RTC at 17, 27 (Ex. 2). On a per
unit areas basis, current total nitrogen loads to the Seekonk River are 24 times higher than the
nitrogen load to Narragansett Bay as a whole. Jd. at 17. In upper Narragansett Bayv, cultural
eutrophication has resulted in periodic loiJv dissolved oxygen levels and fish kills and contributed
to draniatic declines in eelgrass. See Fact Sheet at 11; RTC at 27. See also Governor’s
Narragansett Bay and Watershed Planning Commission (Nutrient and Bacteria Pollution Panel,
2004) at 4 (Ex. 12; AR 136). Historic estimates of eelgrasa in Narragansett Bay ranged ffofn
8,000-16,000 acres. See Fact Sheet at 11 Eelgrass provides iinportant spawning, nursefy,

‘ foraging and re'fuge habitat for many fish and invertebrate species, including commercially
important species. R7T C at27. Winter flounder, striped bass and lobsters are just a few of the

species that utilize this habitat. Id. Current .estimates of eelgrass indicate that fewer than 100
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acres remain, and no eelgrass remains in the upper two thirds of Narragansett Bay: See Fact
Sheet at 11; RTC at 80.

The Seekonk River is listed on Rhode Island’s 2004 and 2006 CWA 303(d) List of
Impaired Waters as impaired for nqtrients, low DO, and excess algal growth/chlorophyll a. The
Providence River is listed for these same impairments as well as for pathogens. (Ex. 7; AR 109-
111). |

The District is the dominant point source of nutﬁent loadings to the Blackstone River.
RTC at 27, 32 (Ex. 2). The total pérmitted municipal wastewater voiume to the Blackstoné River
is 80.4 rﬁgd and the District represents approximately 70% of this volume. Fact Sheet at 14;
RTC at 32. Studies have documented that the District is, by far, the dominant point source of
phosphorus to the Blackstone River under a range of flow conditions. See, e.g., U.S. Army Corps .
Evaluation at Figure 31 (Ex 9.1; AR 126). The Districf is also the dominant point source of
nitrogen loadings to the Blackstone, and from the Blackétone to the Seekonk River. RTC at 32.
See also Fact Sheet at 13 (noting that the loadings data in a 2004 study cdnducted by RIDEM
indicated that the District contributed approximately 64% of the total nitrogen load from the
Blackstone River to the Seekonk River).

2. Applicable Massachusetts and Rhode Island Water Quallty Standards,
Including the Narrative Nutrient Criteria.

Maésachusetts Standards list the Blackstone River, from its source to the Rhode Island

- border, as a Class B Warm Water Fishery. .Its uses include habitat for fish, other aquatic life and
wildlife and for primary (e.g., swimming) énd secondary (e.g., ﬁshing» and boating) contact
recreation. See 314 CM.R. §§ 4.05(3)(b) and 4.06 (Table 12) (Ex. 4; AR 112). Such waters. |

must have consistently good aesthetic value. Id at § 4.05(3)(b). In addition to criteria specific
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to Class B Waters, Massachusetts imposes minimum narrative criteria applicable to all surface
waters, including aestheticé (“free from pollutants in concentrations or combinations that settle to
‘form obyj éctionable deposits; float as debris, scum or other matter to form nuisances; produce

_ objectionable odor, color, taste or turbidity; or produce undesirable or nuisance species of
aqﬁatic life”); bottom pollutants and alterations (“free from pollutants in concentrations or
combinations or from élterations that adversely affect the physiéal or chemical nature of the
bottom, interfere with the propagation of fish or shellfish, or adversely affect populations of non-
mobile or sessile benthié organisms”); toxics (“free from pollutants in concentrations that are
toxic to humans, aquatic life or wildlife”); and nutrients (“unless naturally occurring, all surfabe
waters shall be free from nutrients in concentrations that would cause or contribute to
impairment of existing or .designated uses...”). See 314 CM.R. § 4.05(5)(a), (b), (e) and (c).
Massachusetts Standards do not establish a numeric criterion for total phosphorus.

Rhode Island Standards list the Blackstone as a Class B1 water from the Massachusetts
border to the Newman Avenue Dam in East Providence, and as a Class B water from the
Newman Aveﬁue Dam to the Seekonk River. See Rhode fsland Standards at Appendix A (Ex. 5;
AR 115). The Seekonk River and Providence River are marine waters. /d. Rhode ISland has
catego‘rized the Seekonk River as a Class SB1{a} water. Id. The Providence River has also been
designatéd as a Class SB1{a} water from its confluence with the Moshassuck and
Woonasquatucket Rivers until a point in Warwick, Rhode Island, and from that point as a Class
SB{a} water until the Upper Narragansett Bay Subbasin. Id.

Rilodé Island Class B waters’ designated uses include prirhary and secondary recreatiogal
uses and fish and wildlife habitat. See Rhode Island Standards, Rule 8.B.(1)(c). Claés B1 waters

have the same designated uses, éxcept that primary contact recreational uses may be impacted by
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pathogens from approved wastewater discharges. See Id. at Rule 8.B.(1)(d). Rhode Island Class
SB{a} waters’ designated uses include primary and secondary contact recreation; fish and
wildlife habitat; shellfish harvesting; and must have good aesthetic value. See Id. at Rule
8(B)(2)(b). Class SB1{a} waters share the same designated uses.as Class SB{a}, with the |
exception of shellfish harvesting. See Id. at Rule 8(B)(2)(c).

Class B waters are subject to generally applicable minimum criteria, as well as a variety
of class-specific criteria. At a minimum, all Rhode Island waters shall be free of pollutants in
concentrations that: (i) adversely affect the compositioml of ﬁsh and wﬂdlife; (i1) adversely affect
the physical,-chemical, or biological integrity of the habitat; (iii) interfere with the propagation of
fish and wildlife; (iv) adversely alter the life cycle functions, uses, processes and activities of ﬁsh
’ énd wildlife; or (v) adversely affect human health. See Id. at Rule 8.D.(1)(a). In addition, all
waters of the State shall be free from pollutants in concentrations or combinations that: (_i)' settle
to fém deposits that are unsightly, putrescént, or odorous to such a degree as to create a
nuisance, or interfere with the existing or designated uses; (ii) float as debris, oil, grease, scum or
other floating material attributable to wastes in amounts to such a degree as to create a nuisance
or interfere with the existing ér designated uses; (iii) produce odor or taéte or change thé color or
physical, chemical or biological conditions to such a degree as to create a nuisance or interfere
with the existing or designated uses. See Jd. at Rule 8.D.(1)(b). Rule 8.D.(1)(d) (General
Criteria; Nutrients) of the Rhode Island Standards provides that “nutrients shall not exceed the
limitations specified in rule 8.D.(2) [Class Specific Criteria - Freshwaters] and 8.D.(3) [Class
Specific Criteria - Seawaters] and/or more stringent site-specific limits necessary to prevent or

minimize accelerated or cultural eutrophication.”
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Rules 8.D.(2) and (3) set forth various criteria (DO, taste and odor, chemical constituents)
for Class B and Bi freshwaters and Class SB{a} and Class SB1{a} seawaters, including nutrient
criteria. Nutrient criteria for freshwaters and seawaters include: “None in such concentration that -
~ would impair any usages specifically assigned to said Class, or cause undesirable or nuisance
aquatic species associated with éultural eutrophication ....” Rule 8.D.(2)(10)(b)(freshwaters)
and Rule 8.D.(3)(10)(seawaters). Rhode Island Standards do not include numeric criteria for
nutrients applicable here.

Both Méssachusetts and Rhode Island Standards require water quality criteria to be met
even during severe hydrological conditions, i.e., periods of critical low flow when the volume of -
the receiving water is able to provide relatively little dilution. In Massachusetts, NPDES permit
limits for discharges to rivers and streams must be calculated based on the “7Q10,” or “the
- lowest mean flow for.s'even consecutive days to be expected oﬁce in ten years.” See 314 C.M.R.

§ 4.03(3) (Ex. 4). Sim‘ilarly, in Rhode Island, “water quality standards apply under the most
adverse conditions,” meaning “‘the acute and chronic aquatic life criteria for freshwaters shall not
. be exceeded at or above the lowest average 7 consecutive day low flow with an average
recurrence frequéncy of once in 10 yéars (7Q10).” See Rhode Island Standards, Rule 8.E.

3. Reasonable Potential Analysis.

During the permit reissuance pl_rocess, the Region evaluated the sources of phosphorus
and nitrogen loading into the Blackstone River, Seekonkiand Providence Rivers, as well as the
physical, chemical and biblogical impacts of the nutrient loading in the receiving water. See
Fact Sheet at 8-10, 11-14 (Ex. 1). See also RTC at 25-30, 32-33 (Ex. 2). The Region determined |

~ that the Blackstone River and the Seekonk and Providence Rivers are severely eutrophic due to
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excessive phosphorus loading to the freshwater segments and nitrogen loading to the marine
segments. Fact Sheet at 10, 11.

As to phosphorus, the R.e:gi;)n foﬁnd that even when the District completes its ongoing
upgrades and is able to consistently achieve the total phosphorus effluent limit of 0.75 mg/1
allowed under its expired permit, this discharge of phosphorus will cause or contribute to or has
the reasonable potential to cause or contribute to excursions about the Massachusetts narrative
Water.quality‘ criteria for cuitural eutrophication. Id. at 9-10; RTC at 41, 106. As the Region
explained in the proceedings for the previous NPDES permit issued in 1999 and modiﬁed in
2001 (and how expired), fhe 0.75 mg/1 limit in the éxpired permit vwasv based on a diésolved |
oxygen model and designed solely to fneet dissolved oxygen criteria. Response to Comments in
Support iof the 1999 Permit at 5 (Ex. 23; AR 74). See also RTC at 105 (Ex. 2). The Region
expressly cauﬁoned that even at 6.75 mg/1 total phosphorus, the model indicated that chlorqﬁhyll
a values and diurnal dissolved oxygeﬁ variations would still be at levels of concern relative to
eutrophication impacts. 1999 Response to Comments at 5 (Ex. 23).

As detailed above, studies of the River conducted by MassDEP and the U.S. Army_Cdrps
since the issuance of the exf)ired permit provide further documentation of the severity of the
culfural eutrophication in the River. See MassDEP 2003 Water Quality Monftofing (Ex. 10);
MassDEP 2003 Biological Assessment (Ex. 11); U.S. Army Corps Evaluation (Ex. 9). The data
in these studies éhow_eXtensive growth of aquatic vegetation, low in-stream dissolved oxygen
levels, and adverse impa.cts to the benthic community. Supra at Section L.B.1.

Given the lack of any significant dilution of the Distric;c’s discharge under 7Q10
conditions, the Region determined that a total phosphorus discharge of 750 ug/1 (0.75 mg/1)

would result in an in-stream concentration of 682 ug/l (assuming zero upstream phosphorus and
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a dischargé at design flow). Facl't Sheet at 9-10 (Ex. 1). The Region’s calculation assumed a
background concentration of zero, meaning that the District’s discharge on its own would cause
this in-stream concentration in the ébsence of any other sources. Although Massachusetts
Standards do not contain a ﬁurnéfical nutrient cfiterion for phosphorus, an in-stream
concentration of 682 vug/l i‘s far ;n exé_ess of recommended values contained in EPA’s national
technical guidance and the peer-reviewed scientific literature peﬁaining to nutrients. Id. af 9-10.
See also RTC at 108-109 (Ex. 2). These sources fecomr'nend i)rotective in-stream phosphorus
values rangihg from 10 ug/l (0.0l mg/1) to 100 ug/1 (0.1 mg/1). See Fact Sheet at 9-10; RTC 108-
109. |

| The Region also concluded that excessive nitrogen loading from th;e District’s facility has
the reasonable potential to contribute to violations of Rhode Island Standards in the Seekonk and |
Providence Rivers. See Fact Sheet at 13; RTC at 80, 99. Mun‘icipal wastewater treatment |
facilities in Massachusetts and Rhode Island are the predominate source of the nitrogen loading
in Narragansett Bay. See RTC at 24, 27 (Ex. 2); Evaluation of Nitrogen Targets in WWTF Load
Reductions Jor the Providence and Seekonk Rivers (RIDEM, December 1, 20>04) (“2004 RIDEM
Load Reduction Evaluation ) at 18-21 (Ex. 13>; AR 139); Plan for Managiné Nutrient Loadings
to Rhode Island Waters (RIDEM 2005) (<2005 RIDEM Nutrient Loading Plan”) at 3 (Ex. 14;
AR 137). The District is one of several municipal POTWs in Massachusetts thaf dischargeé
nitrogen into tributaries of the Seekonk River, which is the most severely impaired section of the
upper Narragansett Bay. See RTC at 17, 24; Total Nitrogen Permit Modifications Response to
Comments (RIDEM, June 27, 2005) (“RIDEM 2005 Response to Comments ) at 8 (“The

Woonsocket, UPWPAD [i.e., the District], Attleborough and North Attleborough WWTFs are
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signiﬁcaﬁt contributors to the most ‘highly enriched esﬁ;arine waters in RI, the Seekonk River.”)
(Ex. 15; AR 192).

4. Establishment of Seasonal Effluent Limitations for Phosphorus and Nitregen.

When establishing watef quality-based effluent limitations in the absence of numeric
criteria for phosphorus and nitrogen; the Region looks to a wide range of materials, including
nationally recommended criteria, supplemented by other relevant materials, such as EPA -
technical guidance and information published under Section 304(a) of the CWA, peer-reviewed
séientiﬁc literature and site-specific surveys and data. See 40 C.F.R. § 122.44(d)(1)(vi)(A),(B).
See RTC at 28-30, 37, 94, 96, 167-109 (Ex.2). In accordaﬁce with the regulatory frameWork, the
Region does not afford definitive WCight to any one value or source,»but rather assesses the total
mix of technical, science and policy information available to it when determining an appropriate
and protective limit. R7C atn.7.

| When permitting nutrient discharges, the Region analyzes available record materials from
a re.zasonabl.y conservative standpoint. Id. at n.12. This protective approach is appropriate
because, once begun, the_cycle of eutrophication c‘an be difficult to reverse due to the tendency
of nutrienté to be retained in the sediments. /d Nutrients can “be re-introduced into a waterbody
from the' sediment, or by microbial transformation, potentially resulting in a long recovery period
even after pollutant sources havé Been reduced.” See Nutrient Technical Guidance Manual:
Rivers ahd Streams (US EPA 2000) (“Rivers and Streams Nutrient Guidance”) :;,1‘[ 3 (Ex. 18; AR
99). Eutréphic condiﬁons afe often exacerbated around impoundments and in other _slowlmoving
reaches‘of rivers, where detention times increase relati_ve to free flowing segments of rivers and .
streams. In addition, “[i]n ﬂowing systems, nutrients may be rapidly traﬁspbrted downstream

and the effects of nutrient inputs may be uncoupled from the nutrient source, [which]
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complicat[es] source control.” Id. Thus, a second key function of a nutrient limit is to protect
downstream receiving waters “regardless of [their proximity] in linear distance.” See Quality
Criteria for Water 1986 (Gold Book) (US EPA 1986) at 241 (Ex. 17; AR 109). See also
Developmem‘ and Adoptton of Nutrient Criteria into Water Quality Standards, Geoffrey Grubbs,
Dlrector EPA Office of Science and Technology (November 14 2001) (AR 100)

a. The Phosphorus Limit.
EPA has produced several guidance documents that set forth total ambient phosphorus

concentrations that are sufficiently stringenf to control cultural eutrophication and cher adverse
nutrient-related impacts. Fact Sheet at 9, RTC at 108. These guidance documents present
protective in-stream phosphorus concentrations based on two different analytical approaches.
RTC at 108. An effects-based approach provides a thr_eéhold value above which adverse effects
(i.e., water quality impairments) are likely to occur. Id. This approach applies empirical
observations of a causal variable (i.e., phosphorus) and a respoﬁse variable (i.e., chlorophyll a as
a measure of algal biomass) associated with designated use impairments. Id.

Alternatively, reference-based veﬂues are statistically derived from a comparison within a
population of rivers in the same ecoregion class. Id. They are a quantitative set of rivér
characteristics (physical, chemical and biological) that represent conditions in waters in that
ecoregion that are minimally impacted by human activities (i.e., reference conditions), and thus
by definition representative of water without cultural eutrophication. -/d. The total phosphorus
criterion for the ecoregion that includes Massachusetts and Rhode Island wafefs 1s 0.024 mg/1
(24 ug/l) for the critical growing season. See Ambient Water Quality Criteria’Recomme'ndati'ons,
Informatiqn Supporting the Development of State and Tribaz Nutrient Criteria, Rivers and

Streams I Ecoregion XIV (US EPA 2000)(EPA 822-B-00-022) (“Ecoregional Nu_trient Criteria”)
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at 15 (Ex. 16; AR 110).

The Gold Book follows an effects-based approach and sets forth maximum threshold
concentrations that are designed to prevent or control adverse nutrient-related impacts from
occurring. RTC at 108 (Ex. 2). Speciﬁcally, the Gold Boqk recommends in-stream phosphorus
concentrations of no gieater than 0.1 mg/1 (100 ug/1) for any stream not discharging directly to
lakes or impoundments, 0.05 mg/l (50 ug/l) in any stieam entering a lake or reservoir, and 0.025
mg/1 (25 ug/l) i;vithin a lake or resetvoir. See Gold Book (Ex. 17; AR 109).

.. A more recent EPA technical guidance manual, the Rivers and Streams Nutrient
Guidance (Ex. 18; AR-99) cites to a range of effects-based ambient concentrations drawn from
the peer-reviewed scientiﬁc literature that are sufficiently stringent to control periphyton and
plankton (two types of aquatic plant growth commonly associated with eutrophication). This
~ guidance indicates that in-stream phosphorus concentrations betWeen 0.01 mg/1 (10 ug/l) and -
0.09 mg/l (90 ug/l) will be sufficient to control periphyton growth and concentrations between
0.035 mg/1 (35 ug/l) and 0.070 mg/1 (70 ug/l) will be sufficient to control plankton. See Rivers
and Streams Nutrient Guidance at Table 4 (Ex. 18; AR at 99); RTC at 108.

The Region opted for an in-stream phosphorus target reflecting an effects-based approach
because it is inoie often directly associated with an impairment to a designated use (i.e., fishing,
swimming). R7T C at 108. Reference-based values, by contrast, are statistically derived from a
comparison within a population of rivers Within the same eco-region class. Id. Specifically,
reference conditions presented are established statistically at the low end of a large data set from
many waterbodies (i.e., the 25™ percentile or the value that was exceeded 75% of the time.) Id.;
Ecoregional Nui‘rient Criteria at 10 (Ex. 16). Thus, while reference conditions, which reflect

minimally disturbed conditions, may meet the requirements necessary to support designated
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uses, they may also reflect water quality that is better than necessatry to support such uses. RTC
at 109. |
| To effectively address the documented eutrophication in the Blackstone River, the
Region concluded that _ambient phosphorus concentratiohs must be brought within the protective
range of 0.01 mg/]1 (10 ug/l) to 0.1 mg/1 (100 ug/l) recommentied by hational guidance and peer-
reviewed hterature, and that the District’s existing phosphorus effluent limit of 0.75 mg/l in the
expired permit made more stringent. See RTC at 105-109. Given the lack of effective dilution
~ under 7Q10 flow conditions, the Region established a monthly average total phosphorus effluent
limit of O.i mg/l (imposed April through October) to ensure that the narrative criterioh is met in
the Massachusetts reach of the river immediately below the dischorge and before any other
“dischargers. See Fact Sheet at 9-10;.RTC.v at 109.*

While selecting an in-stream phosphorus target at the high end of the effects-based
protective range, the Region also recognized that the lower values recommended by the Nutrient
Criteria Guidance and the Ecoregional Nutrient Criteria represent targets based on seasonal
atverages and corresponding seasonal flows (as opposed to worst case 7Q10 flow conditions).
RTC at 39. Thus, by establishing the 0.1 mg/I limit at 7Q10 conditions, in-stream phosphorus
concentrations would be lower When calculated over the seasonal average period. |

b. The Nitrogen Limit.

, The tate and transport dynamics of nitrogen in ir_hpaired estuaries are highly complex.
The response of a coastal ecosystem to nitrogen enrichment depends on many factors, including

light availability, temperature, stratification, grazing of algae by zooplankton and shellfish, and

* As the applicable nutrient criteria for Massachusetts are similar to those in Rhode Island, the Region aiso
concluded that the total phosphorus effluent limit of 0.1 mg/l would ensure compliance with Rhode Island’s
Standards. See Fact Sheet at 6. -
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flushing rates. EPA has not promulgated recommended national nutrient criteria for éstuarine
and coastal waters. Seé Nutrient Criteria Technical Guidance Manual: Estuarine and Coastal
Marine Waters (US EPA 2001) (“Estuarine Nutriént Guidance ”)at 1-8 (“It is impossible to
recomrﬁend a single national criteri‘onvapplicable to all estuaries.™) (Exv. 19; AR 98).

Absent a recomménd_ed criterion, the Region relied on the best information reasonably
available to it to establish a nitrogen effluent limitation that would be sufficiently stringent to
enéure compliance with Rhode Island’s narrative water quality criterion for nitrogen. See 40
C.FR. § 122.44(d)(1)(vi)(A). The Region considered more thén 15 years of water quality data,
studies and reports evalué.ting nitrogen levels and response Variables in Narragansett Bay. RTC
at 28-29; Fact Sheet at 11-14. These- materials included EPA’s Estuarine Nutrient Guidance and
a variety of site-specific reports commissioned by Rhode Island to address nitrogen loading and
control _the effects pf cultural eutrophication in upper Narragansett B'ay.‘ See, e.g., 2004 RIDEM
Load Reduction. Evaluation (Ex. 13; AR 139),; 2005 RIDEM Nutrient Loading Plan (Ex. 14; AR |
137). See also Massachu&etz‘s Estuaries Project — Site-Specific Nitrogen Thresholds for
Southeastern Massachuseﬁs Embayments: Critical Indicators (MassDEP 2003)(*Site-Specific
Nitrogen Thesholds, MassDEP”)(Ex. 20, AR 135).

In qddition, the Region relied on the results of a physical water quality model operated by
the Marine Ecosystems Research Laboratory‘(MERL) at the University of Rhode Island that was
designed to predict the relationship between nitrogen loading and several trophic response
variables in the Narragansett Bay syétem. Fact Sheet at 12-13; RTC at 29. The Region also

| considered actual measurements of nitrogen loadings from point source discharges, including a

1995-96 study by RIDEM Water Resources. Fact Sheet at 12-13; RTC at 29.
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The MERL enrichment gradient expériment included a study of the impaqt of different
loadings of nutrients on dissolved oxygen and chlorophyll a. Se_e Patterns of Productivity
| During Eutrophication: A Mesocosm Experiment, Oviatt, Keller, Sampou, Beatty, Marine
Echlogy, 1986 (Ex 21;.AR 153); RTC at 47-48; 2004 RIDEM Load Reduction Evaluation at il 2
(Ex. 21). The MERL enrichment gradient experiméﬁts were conducted from June 1981 through
September 1983 and consisted of 9 tanks (mesocosms), each 5 meters deep arld 1.83 meterS in
diameter. RT C at 47-48. Three tanks were used as controls; and were designed to have regimes
of temperature, mixing, turnover, and'light similar to a relatively clean Norrheast ¢stuary with no
major sewage inputs. /d. The remaining six mesocosms had the same regimes, but were fed
reagent grade inorganic nutrients (nitrogen, phosphorus and silica) in ratios found in Providence
River sewage. Id. The six mesocosms rvere fed nutrients in mulﬁples of the estimated ziverage
sewage inorganic effluent nutrient loading to Narragansett Bay. Id. For example the 1X
mesocosm nitrogen loading was 2.88 mM N/m */day (40 mg/ m > /day) and the 2X was twice that
and so on (4X, 8X, 16X) up to the a maximum load of 32X. Id. During the study, dissolved
oxygen, chlorophyll a, pH, and dissolved inorganic nutrients were measured in the V\;ater column
and benthic respiration vsrasv alsr) measured.. Id. From the collected data the investigators
produced times series for r)xygen, pH, ten”rperature, nﬁtrients, chlorophyll a, and system
metabolism. Id.

The corrélation between nitrogen loadings, chlorophyll a levels, and dissolved oxygen
impairrrlent is well documented in the Estuarine Nutrient Guidance. See RTC at n.10 (Ex. 2).
Dissolved oxygen levels (either low or supersaturated) and phytoplankton (as measured by -
chlorophyll a levels) are indicators of cultural eutrophication. Id. at 48, 94. Both the MERL

tank experiments and the data from the Prévidence/ Seekonk River system confirm a clear
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correlation between nitrogen loadings, dissolved oxygen impairment and chlorophyll a levels.
Id at 29, 48; 2004 RIDEM Load Reduction Evaluation at 2-17 (Ex. 13). The dissolved oxygen
measurements taken from the MERL tank experimenfs demonstrate that the range and variabilify
of DO increase with greater nutrient loadiné. RTC at 48 (Ex. 2). The DO concentrations in the

- Seekonk River showed patterns of DO variability similar to that of the high enrichment tanks in
the MERL experiments. Id. The MERL tank experiments showed a correlation between
nitfogen loading rates and chlorophyll a levels. Id. These results were consistent wifh RIDEM
daté from 1995-96, which showed that mean photoplankton chlorophyll a levels in the three
Seekonk River monitoring stations ranged from 14 ug/l to 28 ug/l,’ with the highest levels in the
upper reaches of the river and the lowest levels in the lower reaches of the river. Id. ”Coastal |
areas without high nutrient loads are expected to have chlorophyll a levels iﬁ the 1to 3 ug/1
range. Id. Massachusetts has identified chlorophyll a levels of less than 3 ug/l as representing
excellent water quality and chlorophyll a levels similar to the levels in the Providence/Seekonk
River system as representing signiﬁcantly impaired waters. Id. at 10-11.

The Region concluded that the basic relationship demonstrated by the MERL tank
experiments between the primary causal and response variables relative to eufrophication
corresponds to what is actually occurring in the Provideﬁce/ Seekonk River system. R7C at 49;
2004 RIDEM Load Reduction Evaluation at 12 (Ex. 13). The Region recognized, however, that
the MERL tank experiments could not compietely simulate the response of chlorophyll a and
dissolved oxygen to nitr_ogven loadings in a complex, natural seﬁing such as the
Prqvidenpe/ Seekonk River system, and thus cannot not yield a precise level of nitrogen control

required to restore uses in the system. R7C at 49. For exarhple, dissolved oxygen in

3 Peak chlorophyll a'levels in the Providence/Seekonk River system have exceeded 200 ug/l. RTC at 48.
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Narragansett Bay is influenced by stratiﬁcation,rwhjch was not simulated in the MERL tank
expe_riment, in which waters were routinely mixed. In astratiﬁed system there is little vertical
mixing of water, so sediment onygen deficits are exacerbated due to the lack of mixing with
higher DO waters above. ‘The niodel’s-lack of stratification conld tesult in it being signiﬁeantly
less conseryative (ie, underestimating the effects of a given nutrient loading on water qliality)
than the natural environment. On the other han(i, the flushing rate used in the MERL tank
experiments was significantly slower than ﬂushing rates in the natural ecosystem. The fact that
the model did not mirror the flushing rates in Narragansett Bay could render it overly
conservative tzvhen compared to natural conditions, but to what degree is unclear. Because the
physical model did not generate a definitive level of nitrogen control that can be applied to a real
world discharge, but instead a range of loading scenarios wnich are subject to some scientific
nncertainty, the Region was required to exercise its technical expertise and scientific judgment
based on the available evidence when translating these laboratory results and establishing the
Permit limit. RTC at 49.

The Region determined that a concentration-based limit of 5 rng/l would be necessaty to
address the excessive loadings from the District’s facility, whjch_both the Regien and Rhede |
Island have determined are contributing to ongoing water quality impairments in the
Narragansett Bay system. Fact Sheet at 14; RTC at 49. An efﬂuent limit of 5 mg/1 for the
District’s facility, coupled With effluent limits of either 5 mg/l or 8 mg/l (depending on size and
location of the discharge) for other POTWs in Massachusetts and Rhode Island that are

discharging to the Seekonk River, corresponds to a MERL ioading scenario in the Seekonk River
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of “approximately 6.5X at current facility flows and‘\vl 0X at 90% design flows.”® RTC at 49. |
The Region was aware that the MERL tank experiments and RIDEM studies showed that limits
corresponding to a nitrogen loading scenario of between 2 - 4X (i.e., 3.0 mg/l) may be necessary
to achieve water quality standards. RTC at 49. However, the Region opted not to impose a limit
based on more stringent loading scenarios at this time in order to account for uncertainties
associated with the physical model. Id. |

Even with the recognition of differences between the laboratory and natural environment,
the fact that water quality responses-in the MERL tank experiments resulted in a significant level
of impairment with a 10X nitrogen mass loading scenario (the‘ loading if the treatment plants
were to discharge near design flow) concerned the Region in light of its duty under section
301(b)(1)(C) to ensure compliancé with water quality standards. R7C at 49. Howevér, the
Region was also aware that the particular approach it adopted possesses conservative elements
that enhance thé protectiveness of the Permit beyoﬁd that of the 10X mass loading scenario. Id.
Specifically, concentration limits will assure that effluent nitrogen concentrations are maintained
~ at consistently low levels and, as a practical matter, will result in actual mass loadings
signiﬁcantly below the 10X loading.scenario for the foreseeable future, as treatment plant flows
remain well below the facil_ity’s design flow of 56 mgd (i.e., 34 — 43 mgd) and have been steady

in recent years. Id. at 49-50.

® These projected loading estimates assume that roughly 13% of the nitrogen loading from the District’s facility will
attenuate before the load reaches the Seekonk River due to uptake by aquatic plants in the freshwater Blackstone
River system. Fact Sheet at 14; RTC at 45-46; RIDEM 2005 Permit Modification Response to Comments at 11-12
(Ex. 15, AR 192). In addition to the 13% attenuation assumption made with respect to the Blackstone River, the
loading estimates also assume nitrogen attenuation rates of 18% and 40%, respectively, for POTWs discharging to
the Pawtuxet and Ten Mile Rivers, two other tributaries to upper Narragansett Bay. See 2004 RIDEM Load
Reduction Evaluation at 18 (Ex. 13; AR 139).
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The Region also considered that Rhode Island, when assigning permit limits to facilities

- within its own borders based on size and location in accordance with its own water quality

standards, did not conclude more stringent nitrogen limits would be necessary or appropriate at

this time. R7C at 50. Under Rhode Island’s permitting approach, limits of 5 rng/l and 8 mg/l

have been imposed on various Rhode Island POst whose discharges iinpact Narragansett Bay,

and Rhode Island has recommended that similar limits be placed on certain Massachusetts

facilities that are impacting the Bay, including the District. Id. See also 2004 RIDEM Load

" Reduction Evaluation at 28-31 (Ex. .13); 2005 RIDEM Nutrient Loading Plan at 4, 8-9 (Ex. 14).
RIDEM has established nitrogcn limits of 5.0 mg/1 for facilities contributing t}ie largest amount
of nitrogen to the upper reaches of the Seckonk River system, where the‘ greatest level of
impairment has been docnmented. These include three. facilities in Rhode Island, NBC-Fields .
Point (with a permitted design flow of 65 mgd); NBC—BuckJin Point (31 mgd design flow) and
Woonsocket (16 mgd design flow).” RTC at 100-101. All of the Rhode Island facilities
receiving a limit of 8.0 mg/1 (East Providence, Cranston, WarWick and Wcst Warwick) discharge

| either into the Providence River or into Narragansett Bay below the Providence River, where the
flushing rate is higher and the impacts less severe. Id. at 101. In addition, these four facilities
have ielatively smaller permitted design flows — ranging from 8 mgd to 20 mgd — and smaller -

corresponding nitrogen loads. Id® In arriving at its decision to impose a nitrogen effluent limit

7 In settlement of a recent appeal, the Woonsocket facility agreed to construct facilities that will achieve a total
nitrogen limit of 3 mg/1 (rather than the limit of 5 mg/1 initially imposed by RIDEM) upon RIDEM’s consent to a
schedule allowing the facility until March 31, 2014 to meet the limit. See RTC at 101 (Ex. 2) See-also Consent
Agreement Inre: AAD No. 05-004/WRA dated June 27, 2008 (AR 187).

¥ In Massachusetts, the Region has issued final permits with total mtrogen limits of 8.0 mg/1 to Attleboro and North
Attleborough. While these two facilities discharge to a freshwater river that flows to areas of the upper Bay where
the greatest impairments have been measured, they also have a much smaller permitted flow and nitrogen loadings
_ than the District. Attleboro has a design flow of 9 mgd and North Attleborough has a de51gn flow of 5 mgd. RTC at
101:
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of 5 mg/l on the District’s facility, the Region regarded Rhode Island’s position and

. recommendations as additional evidence that tiie limit was reasonable and sufﬁéiehtly stringent
to comply with Rhode Island’s water quality standards and with Section 301(b)(1)(C) and |
Section 401(a)(2) of the CWA. Id. at 50.

The Region determined thai a limit no less stringént that 5.0 mg/l could be imposed that
would still ensure compliance with Rhode Island water quality standards in light i)f the severe
existing eutiophic conditions in the Prov_idencé/ Seekonk River system, indicating that it is
.signiﬁcantly overloaded for nitrogen. /d. In so concluding, the Region also weighed thé fact
that RIDEM has indicated that more stringent limits may be ﬁecessary to achieve water quality
standards, with the caveai that it too-has acknowledged uncertainty in the MERL model. Id. See
also 2004 RIDEM Load Reduction Evaluation at 27 (Ex. 13).

C. Procedural Background. |

in Massachusetts, the Region adrriinisters the NPDES permitting program as the
Commonwealth has not obtained authorization to adminisier the program. See Fact Sheet at 2
(Ex. 1.); RTC at 1. The Region issued a draft permit on March '23, 2007. See Draft Permit (Ex

'1; AR 7). Anticipating substantial public interest in the permit proceeding, the Region |
designated a 55 day public comment period and scheduled a pilblic hearing. See Fact Sheet .':it 23
(Bx. 1). See also Legal Notices, March 23, 2007 and April 30, 2007 (AR 13).

The Region held the hearing on May 9, 2007, at in Worcester, Massac_}iusetts. See Public .
Hearing Transcript (AR 18). Immediately before the hearing, the Region also held an informal -
informational sessioii, niaking available technical staff involved in the permitting proceeding to
explain the-basis for the proposed limiis and to answer any questions from the permittee and co- |

| permittees, locall officials or members of the public. See Legal Notice, April 30, 2007 (AR 13).
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Over 50 people attended, including representatives from the District, its engineering consultant
Camp Dresser and McKee (CDM), and its counsel (Bowditch & Dewey), as well as members of
the public, local elected_ officials and members of the media attended.. Sién In Cards (A.R 12).
At the hearing, the Region granted a request to extend the public comment period an additional
nine days. Public Hearing T ranscript at 100. (AR 18).

The Region subsequently received 34 sets of written comments, including lengthy and |
detailed comments and attachments from the District, its engineering consultants and legal
counsel. (AR 23-54). The Region reissued the final permit to the D}istrict on August 22, 2008.
(Ex. 3; AR 1). The Region deemed state certification waived under 40 C.F.R. §124.5 because
over 16 months had passed since the Region’s initial request for certification and because of the
~ Region’s conclusion that permit issuance should proceed expeditiously in iiglit of the ongoing .
and signiﬁcant impairments. See Email from Stephen Perkins (Region 1) to Glenn Haas
(MassDEP) dated August 22, 2008 (AR 55). In addition, the Region considered that MassDEP’s
principal concern had been the stringency of the nitrogen limit, id.; which does not require
Massachusetts’ eertiﬁcation as the limitation is based solely on Rhode Island’s Standards.

Eight parties timely filed petitions for review.

D. Standard of Review. |

A party seeking review of a NP—DES permit carries the burden of demonstrating that a
permit condition is based on a clearly erroneous finding of fact or conciusien of law, or involves
an exercise of discretion or an important policy consideration warranting review by the Board.
See 40 C.F.R. §. 124.19(a)(1)-(2); In re Carlota Copper Co., 11 E.A.D. 692, 7v08 (EAB 2004);
Rohm & Haas, 9 E.A.D. 499, 504 (EAB 2000). Tellingly absent from the petitiens here,

however, is much discussion of the Region’s 122-page response to comments that analyzed and
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addressed their concerns. As is detailed more fully below, petitioners often repeat ‘comments |
without confronting the Region’s responses (such as calls for delay pending completion of
TMDLs or other studies). Mere repetition of objections made during the comment period or the
“mere allegation pf error” without spéciﬁc supporting information, however, are insufficient to
warrant review. In re Phelps Dodge Corp., 10 E.A.D. 460, 496, 520 (EAB 2002); In re Knauf
Fiber Glass, GmbH, 9 E.A.D. 1, 5 (EAB 2000). Elsewhere, petitioners raise brand new
arguments that were never included in the comments below (such as the District’s suggestion of
improper ex parte communications between the Region and RIDEM), which is not aﬂowéd
under the agency’s ruies governing appeals. Arguments must be fnade with speéiﬁcity below in
order to be preserved for the Board’s review. See In re Maui Elec. Co., 8 E.AD. 1,9 (EAB
1998). Finally, petitioners also offer opposing technical interpretations and conclusions without
demonstrating why the Region’s teqhnjcal judgment and explanations warrant review by this
Board (such as proposals of alternative methbdologies to calculate attenuation). In re Town of
Ashland Wastewater Treatment Facility, 9 E.A.D. 661, 667 (EAB 2001). As is detailed more
fully below, none of the petitioners has carried its burden and, therefore, review should be
denied. |

II. ARGUMENT
| A. The Region’s ‘Technical Approach in Establisiling the Nitrogen Limit was Consistent
With the CWA and Regulations and Warranted to Address Severe and Undisputed

Impairments in Upper Narragansett Bay.

1. The Region had Sufficient Scientific Basis and Adequate Data Upon Which to
Establish the Nitrogen Limit.

The District and MassDEP contend the Region erred in giving any consideration to the

MERL model (and RIDEM’s subsequent analysis of the experiments) as the model fails to fully
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mirror the natural ecosystem of upper Narragansett Bay. See Dist. Pet. at 19-23; MassDEP Pet.
at 12-.16. They also contend that the Region failed to appropriately or adequately account for
these uncertainties in its development of the effluent limitation for total nitrogen. Dist. Pet at
24; MassDEP Pet. at 16. MassDEP is able to offer the Board no proposed alternatlve course of
~ action for the Region to establish nitrogen 11m1ts The D1str1ct contends the path is clear: water
quality-based nitrogen limits for the facility must await development of a TMDL or mathematic
| model. See Dist. Pet. at 11. \ | |

The suggestlon that the Reglon should have rejected the MERL model and RIDEM’s
analyses wholesale is contrary to EPA’s regulations and belied by the record. Under applicable
regulatory standards, EPA is pla1nly authorized, even in technically and scientifically complex
cases, to base its permitting decision on a wide range of relevant material, including EPA
technical guidance, State la’ws and polieies applicable to the narrative water quality criterion, and
site-specific studies. |

The specific means by which narrative water quality criteria must be interpreted to derive
water quality-based effluent limits is provided by 40 C.F.R. §122.44(d)(1)(vi), vyhich was
promulgated in 1989 as part of a set of regulations related to the establishment of water quality-
based effluent limits in compliance with seetion 301(b)(1)(C). These provisions amended 40
C.F.R. §122.44(d)(1)( 1988), which had simply required permits to contain requirements
“necessary to....[a]chieve water quality standards established under section 303 of the CWA.”
As EPA explained in its preamble, “EPA's legal obligation to ensure that NPDES permits meet
all applicable water quality standards, including narrative criteria, cannot be set aside while a

state develops [numeric] water quality standards.” See 54 Fed. Reg. 23868, 23877 (June 2,
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1989). As provided by the regulation, where a State has not established a numeric water quality
criterion, the permitting authority must establish effluent limits in one of three ways:

(A) Establish effluent hmlts using a calculated numeric water quality criterion for the
pollutant which the permitting authority demonstrates will attain and maintain
applicable narrative water quality criteria and will fully protect the designated use.
Such a criterion may be derived using a proposed State criterion, or an explicit State
policy or regulation interpreting its narrative water quality criterion, supplemented with
other relevant information which may include: EPA's Water Quality Standards .
Handbook, October 1983, risk assessment data, exposure data, information about the

pollutant from the Food and Drug Administration, and current EPA criteria documents;
or ' :

~ (B) Establish effluent limits on a case-by-case basis, using EPA’s water quality cr1ter1a
published under section 304(a) of the CWA, supplemented where necessary by other
relevant information; or

(C) in certain circumstances, based on an “indicator parameter.”

40 C.F.R. § 122.44(d)(1)(vi)(A)-(C). This regulatory provision has been upheld as a reasonable,
authorized attempt at necessary gap-filling in the CWA statutory scheme as it provides permit

writers with guidance on how to transldte state narrative water quality standards into numeric
efﬂueht limits. See American Paper Inst. v. US. EPA, 996 F.2d 346, 348, 351 (D.C. Crr. 1993);
American Iron crnd Steel Inst. v. U.S. EPA, 115 F.3d 979, 990-991 (D.C. Cir. 1997) (per curiam).
With respect to the scope of rrlaterrals EPA is authorized to consider, the operative term
of the regulation above is “relevant,” which means, “Having a bearing on or connection with the
matter at hand.” See The Ameriean Heritage Dictionary of the English Language, Fourth
Edition (2004). Nothing in the CWA or NPDES permitting regulatiens delimits or qualifies
| what can constitute “relevant information” under subsectlons (A) or (B) of 40 C. F.R.
§ 122.44(d)(1)(vi). Even the use of the documents spe01ﬁcally c1ted by EPA in the regulation is
not mandatory. See 54 Fed. Reg. at 23876.
In the absence of a calibrated and corroBorated dynamic medel or TMDL, EPA relied on

the best information reasonably available to it, which included 15 years of ambient water quality
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data; nmnerous site-s’peciﬁc s.tudi‘es, reports and scientific papers evaluating nitrogen levels and
response variables iﬁ Narragansett Bay; and EPA nutrient technical guidance do;:uments. See
supral at Section .B.4.b. As éxplained in the Regi_oh’s Response to Comnients, in keeping with
the regulation, no one source of iﬁformation should necessarily be given definitive weight, nor
should the absence of any- particular information source necessarily preclude EPA from
establishing an effluent limit. See RTC atn.7. The Region’s response is consistent with the
preambile to the 40 CFR. §122.44(d)(1)(vi), which explains, “It is E-PAI’s intent that the three
options in subparagraph (vi) will vallow the permitting authority to set effluent limits to controi
diécharges (in the absence of state numerical water quality criteria for all pollutants of concern)
that interfere with attaining and ﬁaintairﬁng designated uses, while at the same time, giving the
pernﬁtting authority sufﬁéient flexibility to account for site-speciﬁc impac‘ts on aquatic life or

| human héalth.’; See 54 Fed. Reg. at 23878.

The approach of utilizing évailable guidance and materials generated by EPA and States,
as supplemented by other information reasonably available at the time of permit reissuance, is _
also reasonable in light of federal regulations requiring EPA to include requirements that will
achieve state water quality standards when reissuing a permit and prohibiting issuance of a
permit when the imposition of conditions cannot ensure compliance with the applicable state
water quality reqﬁiremenfs of all affected States. See 40 C.F.R. §§ 122.4(d), 122.44(d)(1); see
also CWA §§‘ 301(b)(1)(C) and 401(a)(2). The alternative proposed by the District (ahd implicit
in MassDEP’s petition) is tﬁat the Region forego imposition of permit limits that would address
ongoing water quality impacts while awaiting complex TMDL studies and dynamic
mathematical models that would like years to complete. This interpretation of the CWA would

forestall water quality improvements, would be inconsistent with EPA’s express statutory and
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regulatory obiigations, as well as the overérching goal of the statute, which is to have eliminated
the discharge of pollutants into the Nation’s waters more than two decades ago. See CWA §
101(a).

Although the District and MassDEP decry the application of the MERL and RIDEM
* studies as overly simplistic and criticize the Region for imposing limits despite its lack of a
mathefnatical model or study to precisely assess impacts from all sources on the Providence and
Seekonk Rivers, the relevance of the MERL model and RIDEM studies to nitrogen impairment
in the receiving waters and the District’s nitrogen loadings is self-evident. In this ;:ase, the
Region expressly articulated the link between fhe MERL model and the natural environment,
detemining that, “[b]oth the MERL tank experiments and the data from the Providence/Seekonk
River systemrindicate a clear correlation between nitrogen loadingé,' dissolved oxygen
impaiment and chlorophyll a levels.” RTC at 48. The MERL model was peer-reviewed and
published in a scientific journal, thefeby withstanding the scrutiny of repfe'sentatives of the
scientific community. Sée RTC at 97. As the Region pointed out in the Response to Comments
(RTC at 98), EPA also cited the MERL experiment with approval in national nutrient technical
guidance, a document which in’turn was relied on by the Region and is intended to provide
~ “scientifically defen.siblebtechnical guidance to assist Stafes, authorized Tribes, and other
governmental entities in developing numeric nutrient criteria for estuaries and coastal waters
under the authority of the Clean Water Act (CWA), Section 304[a].” See Estuarine Nutrienit

Guidance at 1-1,2-11 and 2-16 (Ex. 19).” Generally, “it is only when a model bears no rational

-? The guidance states: “Three case studies provide some of the strongest evidence available that water quality
managers should focus on N for criteria development and environmental control (see NRC 2000 for details). One
study involves work in large mesocosms by the University of Rhode Island (Marine Ecosystem Research
Laboratory—MERL) on the shore of Narragansett Bay. Experiments showed that P addition was not stimulatory, but
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‘relatiorllship to the characteristics of the data to which it is applied that [a court] will hold that the

use of the model was arb1tra:ry and capricious.” Appalachian Power Co. v. EPA,135F.3d 791,
802 (D. C C1r 1998) (per curiam). See also County v. United States EPA, 2008 U.S. App.
LEXIS 121 19, 39-41 (11th Cir. 2008); Chemical Mfys. Ass'nv. EPA, 28 F.3d 1259, 1265 (D.C.
Cir. 1994). This standard of relevance is met in the instant case.

MassDEP similarly cannot avail itself of the argument that the MERL experiments
should not be afforded any weight because, as a physical model, the eXpériments are “less
sophisticated” than a mathematical model. MassDEP Pet. at 13‘. The mere fact that the MERL
tank experiments were physic‘al rather than mathemgtical models and could not completely
simulate the physical environment does not bear on their overall validity and continuing

relevance to the mtrogen limits here.’ 10«

[A] model is meant to simplify reality in order to mai(e ,
it tractable,” and it is no criticism of a model “that [it] doesvnot fit every application perfectly.”
Chemical Mfrs. Ass'n, 28 F.3d at 1264.

The District also overreaches in its claim that the R¢gion’sh0u1d have given no

consideration to the MERL experiments since they involved “a different ecosystem.” See Dist.

Pet. at 19. According to the District, the MERL study cannot be applied in an evaluation of

N or N+P caused large increases in the rate of net primary production and phytoplankton standlng crops (Oviatt et
al. 1995).” :

10 As the Region noted in its' Response to Comments (RTC at 96-97), this view of physical models is consistent with
EPA’s Estuarine Nutrient Guidance, which states, at 9-2:

Frequently, the impression is given that the only credible water quality modeling approach is that of mathematical
process-based dynamic computer modeling. This is not the case. For example, a Tampa Bay water quality modeling
workshop in 1992 (Martin et al. 1996) produced the consensus recommendation that a multipronged (mechanistic
and empirical) modeling approach be implemented to provide technical support for the water quality management
process.... There are many other examples of empirical models used to relate environmental forcing functions to
ecological responses, especially nutrient load/concentration and respornse relationships. Much of the professional
aquatic ecological literature reports on use of empirical models (e.g., Chapters 2 and 3). Empirical models have
their limitations, but when judiciously applied, they offer a highly useful tool to water quality managers. (Ex. 19).
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| appropriate loadings to the upper portions of the .Bayv (i.e., the Seekonk and Providence Rivers)
because the MERL mesocosyms better mimicked certain physical characteristics of the lower .‘
Bay. Id. Review of this ‘sjpeciﬁc argument, whicn was not raised below, should Be denied on
procedural grounds, see In re Gov't of D.C. Mun. Separate Storm Sewef Sys., 10 E.A.D. 323, 339
(EAB 2002), as well as on the merite. The Region frankly acknowledged that the model was a
useful, though imperfect, mirror of the natural ecesystem, and explicitly factored the differences
(including flushing rates and stratification) into-its final determination. See Fact Sheet at 13-14
(Ex. 1); RTC 47-51 (Ex. 2).

The District and MassDEP also cite differences between the response from loadings of
the MERL experiments and measured data collected in 1995-96 as evidence that the experiments
cannot be reliably used to derive effluent limits in this matter. See Dist. Pet. at 22; MassDEP
Pet. at 14. Again, the Region acknowledged that these differences were not unexpected given -
that- the MERL tank experiments cannot exactly replicate the complex dynamics of the
Providence and Seekonk Rivers. RTC at 49. Just as it would not be reasonable to ignore
relevant differences between laboratory and realfw_orld conditions, it would likewise be ‘
unreasonable to ignore relevant similarities, which clearly pointed to a correlation of adverse
inlpacts to nitrogen loadings. |

In its challenge, the District focuses on flushing rates, one difference between the MERL
experiments and natural setting that, taken alone, suggests that reliance on the MERL model may
yield an overly protective limit. See Dist. Pet. at 20-21. Without citation to any of the comments
it offered to EPA, the District alleges that the Region did not meaningfully respend. to its
argument that differences in ﬂushing times between the Seekonk River and MERL experiments

would result in the MERL experiments over-estimating the effects of a given loading. In fact,
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ths Region explained that it clearly considered the difference in flushing rates between the
MERL tank experiments and the natural setting of upper Narragansett Bay and speciﬁsally
considered the impact of this differense- on the Permit limit. See RTC at 49, 55. Indeed, this was
a major reasbh the Region chose not to impose .a more stringent nitrogen limit at this time. Id. at
49,

In its Petition, the District refines its comments to make the differences between the
nﬁodel and natural system appear more stark: noting that the flushing rate used in the MERL
.studies was about 27 days and the estimated flushing rate for the natural systems in RIDEM’s
study was about 3;5 days, the District suggests the model will over-predict the impact of any
‘given loading by a factor-of eight (i.e., 273.5). See Dist. Pet. at n.3 and 24. RIDEM’s 2004
study, however, explains that the estimated ﬂushing rats for the natural system of 3.5 days
represents the theoretical flushing rate of sonservati_ve substance such as water and not the
flushing rate of a non-conservative substance such as nitrogen. See 2004 RIDEM Load
Reduction Evaluatioﬁ at 12 (Ex. 13; AR 139). The RIDEM study glso referenses scientific
literature that suggests that in shallow sjstems ,(sﬁCh as the natural setting here) the residence
time of nitrogen may be much_ loﬂger than water because of such factors as uptake of nitrogen by
macfoalgae. Id. Further, the record supports that during periods of higher temperatures and
lower. tﬁbutary flow rates (i.e., conditions closer to critical 7Q10 ﬂqws), flushing in the natural
system wsuld take longér than 3.5 days and, therefore, the difference between the natural setting
and model would be less. See Asselin and Spaulding, Flushing times for the Providence River
Based on Tracer Experiments, Figures 8 and 9 (AR 154). |

Moreover, although ignored by the District, the Region_also considered differences in

stratification (which support that the MERL ebxperiments would underestimate the severity of
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dissolved oxygen impairments in the upper Bay). The Region explained that DO concentrations
in the Bay are influenced by stratification, which was not simulated in the MERL tank
experiments, in which waters were routinely mixed. R7C at 49. The Region continued: “In a
stratified systems, there is little vertical mixing of water, so sediment oxygen deficits are
exascerbated, due to the lack of mixing with higher DO water above.” Id. Thus, the model’s
lack of stratification could result in it being significantly less conservative than the natural
environment. On the other hand, the failure of the model to mirror the flushing rates in
Narrangansett Bay could render it overly conservative when compared to natural conditions, but
to what degree is unclear. Id. The Region continued:

Because the Region does not general a definitive level of nitrogen control

that can be applied to a real world discharge, but instead a range of

loading scenarios which are subject to some scientific uncertainty, EPA

was required to exercise its technical expertise and scientific judgment

based on the available evidence when translating these laboratory results

and establishing the permit limit.

Id. .
Although the District decries the Region’s ultimate conclusion to impose a limit of 5.0

‘'mg/l as “unduly conservative” (Dist. Pet. at 24), the Region expressly stated that it was adopting
a reasonably conservative approach for the pﬁfposes of determining the Permit limit, in part due
to the significant impairments in the receiving waters and in part due té the tendency of nutrients
to accumulate and recycle in the water column. See RTC at 50 & ‘n. 12. Given that the Region
adequately explained its approach and, moi‘eover, took the flushing differences into account in its
decision not to establish a more stringent limit, the Board should deny review.

In its challenge to the Region’s evaluation of the uncertainties raised by the MERL
experiments, MassDEP argues that the 'Reg'ion in fact disregarded the uncertainties and simply

adopted the 5.0 mg/1 limit proposed by RIDEM in its 2004 study. See MassDEP Pet. at 17.‘
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MassDEP’s conclusory allegation is clearly incorrect; MassDEP fails to show any infirmity in
‘the Region’s approach, nor has MassDEP demonstrated that the actual effluent limitation
selected by the Regi(')n wés erfoneous. To the contrary, the Region’s decision-making, made
against a backdrop of unavoidable scie’ntiﬁcb and technical uncertainty, was reasonable,
technically sound and cohsistént with applicable regulations. The Region was forthright that the
physical model did not generate a definitive level of nitrog'en control that can be applied to a real
world dischargé, but instead a range of loading scenérios which are subject to some scientific
uncertainty. RTC at 49. In its approach, the Region identified the specific factors in the MERL
* model that rendered it under- and over-protective. Id. The Region further explained that,
although the MERL experiments showed that limits corresponding to a rﬁtrogen loading séenario
‘of between 2X and 4X (i.é., 3.0 mg/l) may be necessary to achieve water quality standards,
requiring ’_[his level of treatment of the District at this time was not warranted in light of the |
uncertainties in the rﬁodel. Id. In choosing an appropriate loading scenario, the Region
appfopriately considered RIDEM’s recommendations — not only for the District’s facility, but
also for facilities located within Rhode Island. Id. at 50, 100-101. Of course the Region
considered RIDEM"SV recommendation of 5.0 fng/l limit for the District’s facility; it was obliged
to do so under sections 301(b)(1)(C) and 401(a)(2) of the CWA to ensure compliaﬁc_e with
Rhode Island’s narrative nutrient ;:riterioh. Id. at 50. But there is no support for MassDEP’ls
_ allegation that the Region merely adopted the limit proposed by RIDEM without engaging in an
independent, scientific and technical evaluation to establish the approi)riate limits.

The law is clear that “[a]n a_geﬁcy confronted with a complex task may rationélly turn to
simplicity in ground mles, and administrative convenience, at least where no fundamental

injustice is'wrought.” American Public Gas Association v. FPC, 567 F.2d 1016, 1056 (1977)
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(quoting Gulf Oil Corp. v. Hickel, 435 F.2d 440, 446 (1970)), Hercules, Inc. v. EPA, 598 F.2d |
91, 116-117 (D.C. Cir. 1978). Here, the Region was forced to weigh competing interests and
sometimes contradictory facts in determining how to rationally map the findings of a physical
laboratory model onto the complicated geography of a real world - and severely degraded —
estuary. In such circumstances, the relevant question is not whether the numerical standard is
“precisely right” but “whether the agency's numbers are within a “‘zone of reésonableness.”’
See Hercules, 59.8 F .2d at 106—'07 (“We do not demand certainty where there is none. There may
be no strong reéson for ;:hoosing [one number] réther than a somewhat highéf or lower number.
If so, we will uphold the agency's choice of a numerical standard if it is within a ‘zone of
reasOnabieness.”’); see also National Association of Broadcasters v. Copyright Royalty Tribunal,
675 F.2d 367, 374 (D.C. Cir. 1982); Small Reﬁﬁer Lead Phase-Down Task Force v. EPA, 705
F.2d 506, 525 (D.C. Cir. 1983). '
MassDEP makes 1o attempt to show how an alternative approach to the one actually
employed by the Region here might be made to work to satisfy the reqﬁirements of the CWA and
~ to reduce the significant nitrogen loadings from the District’s facility that are contributing to
. severe and uﬁdisputed impairments downstream in Rhode Islénd. Its apparent goal of simply
stalling the nitrogen reductions here is unreasonable and contrary to policy objectives of thé

: CWA to make reasonable further progress toward eliminating pollution to the Nation’s waters. -
See Natural Resources Defense Council, Inc. v. Costle, 568 F.2d 1369, 1380 (D.C. Cir. 1977)
(“.. .E?A may issue permits with cpnditions designed to reduce the level of effluent discharges to
acceptable levels. This may well mean opting for a gross reduction in pollutant discharge rather

than the fine-tuning suggested by numerical limitations. But this ambitious statute is not
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vhospitable to the con?ept that the appropriate fesponse to a difficult pollution problem is not to
try at all.”). |

Accordingly, the Region’s reliance on the MERL‘ models, together Witi’l other data,
studies and guidanc;e, was entirely appropriate and directly supported by applicable regulations.
Further, the District and MassDEP have not demonsfrated any clear error or abuse of discretion
in the Region’s approach in accoﬁnting for the uncertainties between the MERL models and the v-
natural ecosystem that warrants review.

2. MassDEP’s New Challenges to the MERL Studies Should be |
Rejected as Untimely and do not Raise Any Issues Warranting Review.

MassDEP also raises additional concerns about the model not raised by any commenter
to EPA during the cbmment period. First, MassDEP suggests the Region’s conclusions drawn
from the MERL studies are suspect because the tanks were enrivched not only with inorganic
nitrogen, but also with phésphdrus and silica, and that the study failed to specifically account for
hoW each individual nutrient contributed to resulting concen;[rations- of chlorophyll a and
dissolved oxygen. See MassDEP Pet. at 15. Second, MassDEP criticizes the 2004 RIDEM
study for extrapolating total nitrogen (TN) concentration limitations based on data that measured

‘only dissolved inorganic nitrogen (DIN). Id. at 15-i6. According to MassDEP; thé conversion
“from DIN to TN was baﬁed on no more than a “guesstifnaté.”‘ Id. at 16. Neither mguﬁent was
raised in comments by any party to the Region and, thefefore, review of these issues should bé
denied for lack of preservation. It is well settled that permit issuers aré “under no obligation to
speculate about possible concerns that were not articulated in the comments.” In re New

England Plating Co., 9 EAD 726, 735 (EAB 2001); accord, e.g., In re. Teck Cominco Alaska

Inc., Red Dog Mine, 11 E.A.D. 457, 481; In re Steel Dynamics, Inc., 9 E.A.D. 165, 229-31 (EAB
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2000); In re Sutter Power Plant, 8 E.A.D.. 680, 694 (EAB 1999). Instead, a petitioner must have
raised during the public comment period the specific argument that the petitioner seeks to raise
on appeal. Gov’t of D.C. Mun. Separate Storm Sewer Sys., 10 E.A.D. at 339.

On the merits, MassDEP failé to present any sufficiently specific or compelling argument
that casts doubt on thoroughness’ or rationality of the Region’s technical evaluations and
conclusions regarding uncertainties in the model. Wifh regard to the failure of the model to
“isolate” the effects'of nitrogen from those of silica and phosphorus, other than simply raising
the issue, MassDEP does not offér what impaét such an exercise would have had on the resulting
loadings or the Region’s determination of effluent limitations. See In re Three Mountain Power,
LLC, 10 E.A.D. 39, 58 (EAB 2001) (“The Board will not overturn a permit provision based on
speculative arguments.”). Further, the Estuarine Nutrient Guidance supports that nitrogen is the
primary nutrient controlling growth when the rﬁtrogen to phosphorus ratio is less than 16:1. See’
Estuarine Nutrient Guidance at 2-3 (Ex. 19). In the MERL tank experiments, the nitrogén'to
phosphbrus ratio was 13:1 and in the Seekonk énd Providence\ Rivers the nitrogen to phosphorﬁs
ratios are all less than 5:1. See 2004 RIDEM Load Reduction Evaluation at 12 (Ex. 13).

With reference to MassDEP’s argument about DIN, the recommended DIN loadihgs were
extrapolated to TN concentrétioﬁs using both literaturé values as weli as measureménts from
wastewater treatment facilities in the watershed. 2004 RIDEM Loading Reduétion Study at 20
(Ex 13; AR 125). This analysis resulted in recommended DIN limits being adjuSted to TN by |
ihcreasing the recommended limits by 2 mg/l. Id. Again, MassDEP does not does not offer any
specifics as to how this analysis rendered the approach contrary to the CWA and regulations.

Review should b.e denied.
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3. The Rggion’s Attenuation Calculations Were Appropriate and Reasonable.

The District and MassDEP also raise concerns with the Region’s analysis of how 'mﬁch of
the facility’s nitrogen loading would attenuate as it travels dowﬁ the Blackstone River to the
upper Bay. Attenuation refers to the uptake of nitrogen by algae and other plants. RTC at 46
(Ex. 2). Phosphorus loadings play a role in nitrogen attenuation rates: because the primary
mechanism for nitrogen attenﬁation in the Blackstone River is phosphorus—driven algae growth,
attenuation rates ‘are expected to decrease (i.e., more of the nitrogen loading will be delivered to
the Bay) as the District imi)lements measures to reduce its phosphofus loadings. Id.

| In calculating the njtrogen limit, the Region concluded that 13% of the District’s nitrogen
loading would attenuate, resulting in 87% of the loading being delivered to the Seekonk River.
Fact Sheet at 13-14 (Ex. 1); RTC at 4.;5-46 (Ex. 2). According to the District, the Region’s
~ attenuation calculations are inequitable as they fail to take account of contributions from other
sources in the feceiving waters and attribute all nitrogen discharged into the Bay viva the
Bléckstone River to the District and Woonsocket. See Dist. Pet. at 28. The District posits that a
more complete analysis that includes these sources wouldvresultv in a higher attenuation rate and a
correspondingly higher effluent limitation. /d. at 31. The District also challenges the Region’é
approach in allocathin.g the District’s share of the total allowable nitrogen load; according to the
Distriét, a more equitable allocation would have resulted in Fhé District receiving a higher
¢fﬂuent limitatibn than the downstream facility located in Woonsocket, Rhode Isiand. Id at 32.
MassDEP raises a more narrow point — that the attenuation calculations included comparison of
actual loads from the District’s facility from the years 2000 and 2002 with nitrogep loads in thé

Providence and Seekonk Rivers frorﬁ five years earlier. See MassDEP Pet. at 15.
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| The Region adequately explained its approach to attenuation, including explaining how it
had taken into consideration other ébmces of nitrogen and the rationale for its assumptions. For
example, the Regioh detailed that it considered three analyses of attenuation as part of its
deliberatiOps: 1) the analysis presented in RIDEM’s 2004 Study which evaluated 1995/1996 data"
and estimated a total nitrogen delivery factor of 87%; 2) a subsequent analysis by RIDEM using
data from 2001 and 2002 that estimated a nitrogen delivery factor of 73%; and 3) an analysis by
Nixon et al. indicating minimal attenuation in the segment of the Blackstone River from
Millville, MA to Pawtucket, RI. See RTC at 45-46. Taking into account all of this information,
the Region concluded .that an attenuation rate of 13% (and corresponding delivery factor of 87%)
was reasonable. Id
With regard to the District’s concern that the calculation did not consider contributions -
from dther sources, the Region expressly noted that the second RIDEM analysis (which resulted
in an attenuation estimate of 73%) “employed a model that did account for other point sources,
as well as non-point sources.” (emphasis added) Id. The Region further resi)onded that the
District’s request for another round of adjustments to account for the same sources amounted to
double-dipping: “The commenter suggests further adjustments based on its estimates of non-
point and point source loadings, resulting in a proposed delivery factor of 51%. However, the
second analysis conducted by RIDEM quantified these loadings and accounted for them in the |
r_evised estimate of attenuation. The commenter does not identify any specific concerns with the
loadings in the revised analysis that wafrants use of tﬁe commenter’s estiméted loadings.” RTC
at 45 n.9. In its Petition, the District dbes not directly confront the Region’s response, but

simply repeats its request for a second round of adjustments to account for other sources.
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The Region also explained that RIDEM’s second analysis (which resulted in fhe lowest
overall delivery factor of 73%) did not take into account that the District would need to further
reduce its phosphorus. loading in order to cqmply with the new permit limit of 0.1 mg/l. (The
second RIDEM analysis only assumed the District wduld meet the 0.75 mg/l limit in its expired
. permit.) These fufther redﬁctions in phosphorus loadings are anticipated to further reduce algal
growth, ultimately lowering the nitrogen attenuation rate and increasing the m'trbgen load that is
delivered the Seekonk.

In its analysis, .the Region further noted that a more reéent study of ‘attenuatilon by’Nixon;
which found no evidence of nitrdgen attenuation, called into quéstion whether “the delivgry
factors estimated by DEM for the Blackstone River from the state line to the Seekonk River may
be too low.” RTC at 46. The District criticizes‘the Region for being “sélective’; in its decision to
consider this study since (uhlike_ the second RIDEM study detailed above) Nixon did not
quantify non-point sources of nitrogen. See Dist. Pet. at 29-30. The District misapprehends ;the
Region’s reliance on the study. Although the Nixonv study did not quantify non-point sources,
the study targeted a low flow period when point sources (rather than non-point sources) should
be having the greatest impact on nutrient transport and when nitrogen removal processes
associated with algal growth and biological denitrification should be maximized. See RTC at 46.
| Thus, the Region was fully justified in its observation that the study called into question whether
RIDEM’s attenuation éstim_ates might be too low. Further, the Region’é consideration of all the
available attenuatibn studies is fully appropriate, particularly in an area of ongoing scientific
investigation. As .the Region explained in its responses: “While scientific study of attenuation

is ongoing, EPA must use its judgment to establish nutrient reductions for this discharge



44
necessary to ensure attaiilment of water quality standards based on the information available
now.” RTC at 46.

The District also contends the Region erred in estimating anticipated future reduction in
attenuation that will be achieved from compliance with the new phoSphorus limit of 0.1 mg/1
(rather than using the model employed by RIDEM in its second attenuation analysis.) See Dist.
Pet. at 29. The Region determined to estimate this increase against the backdrop of evidence
(discussed aboye) that RIDEM’s 73% estimate might be too low. RTC at 46. Further, the

RIDEM analysis did not take into account planned phosphorus reductions that are anticipated for
some of the smaller point source discharges to the Blackstone River, which .will also contribute
to reduction of the overall nitrogen attenuation rate. Id. The Region’s ultimate conclusion of a
87% nitrogen delivery factor (and 13% attenﬁation rate) is within the range of values that can be
calcillated and therefore is reasonable and appiopriate. See In re Dominion Energy Brayton
Poiﬁt, LLC.,12E.A.D.490,510-11,576-83 (EAB 2006) (rejecting Petitioner’s claim of
technical erri)r where available information does no‘tvprovide a definitive cutoff for a temperature
threshold, and “Petitioner's challenge to the 24 [dé'grees] C temperature threshold value is really
a dispute betvizeen experts over the proper interpretation of several scientific studies as well as an
underlying dissatisfaction with the Region's use of a more conservative approach than Petitioner

. would prefer.”)

MassDEDP raises a single criticism: that the Regiori’s analysis of attenuation included
comparison of nitrogen loads in the Seekonk Ri\iers from 1995 to 1996 with nitrogen l.oading
from the District’s facility from 2000 and 2002. MassDEP Pet. at 15. Not only did no one raise
this concerii in comments to the Region, MassDEP does not explain how the differing dates may

have impacted the Region’s conclusions or resulted in any reviewable error. Had MassDEP
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appropriately preserved this argument by raising it in comments, the Region would have -
explained that its attenuation analysis included the best information reasonably available. While
the analysis did include consideration of flow data from the District’s facility collecteci in 1995
and 1996, the District was not 'required to monitor for nitrogen in its efiluent until its prior permit
went into effect in 2001. See 2001 Permit Modification (Ex. 26; AR 69). Therefore, the Region
considered nitrogen data from this later time period. MassDEP do'es not point to any upgrades or
other factors that would have significantly altered the nitrogen- loadings from the District’s
| facility. Tne Board, accordingly, should decline review on this ground.
Assuming for the sake of argument that the Region’s _estimate of an 87% delivery factor

‘was appropriate, the District next argues that the Region made “computational’i errors by not
ultimately assigning it a limit of 5.75 mg/l rather than 5.0 mg/l. Id. at 32 While framing the
problem as an error in math, the challenge actually goes to the Region’s methodology for
limiting the District’s share of the total allowable nitrogen load. The Region established the
District’s efﬂlient limitat_ion of 5.0 mg/] at the point of discharge. In doing so, the Region fully
understood that the concentration of -'nitrogen reaching the Bay would be less than 5 mg/l (i.e.,
87% of 5.0 mg/l, or 4.4 mg/l). The vDistrict prefers, however, that the Region calculate the limit
such that tl_ie concentration at the point of delivery to the Bay is 5.0 mg/l; in this way, the District
shoulci receive a limit at the end of pipe of 5.75 mg/l (rather than 5.0 mg/l). In its Response to
Comments, the Region explained that the District’s lirnit of 50 mg/1 at the point of discharge |
(resulting in 4.4 mg/1 actually reaching the Bay) was necessary to ensure compliance with |
‘standards, taking' into account the location of the District’s discharge to the upper Seekonk and‘

the significance of the District’s loadings. The Region explained that the District’s discharges
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...enter Upper Narragansett Bay through the headwaters of the Seekonk

River, which is the most impaired section of Upper Narragansett Bay. The

RIDEM 2004 study indicates that this segment of the Bay currently receives

nitrogen loads at a rate 24 times higher than the average Bay-wide loading.

The limit EPA believes is necessary to attain water quality standards (i.e., 5.0

mg/l) will result in a loading in the Seekonk River of 6.5 times the Bay-wide

loading. UBWPAD [the District] is the dominant source of nitrogen to the

Blackstone, even after accounting for attenuation, from the Blackstone to the

Seekonk.
RTC at 54. Tnits petition, the District frames its obj ection to the Region’»s approach in terms of
fairness: it points out that the two major point source dischargers to the Blackstohe River (the
District and Woonsocket) were both assigned effluent limitations of 5.0 mg/l notwithstanding
that the District is “almost twice as far from Narfagansett Bay....” Dist. Pet. at 28.!' The
Distfict’s argument on appeal, however, does not confront the Region’s explanation that a limit
of 5.0 mg/l is necessary in light of the fact that the District will be delivering a significantly
greater nitrogen load to Narragansett Bay (after accounting for attenuation) than the much
smaller Woonsocket facility. Notwithstanding that the District and Woonsocket are the two
major point source loads of nitrogen to the Blackstone RiVer, the District has a permitted design
flow of 56 mgd compared to Woonsocket’s permitted design flow of 16 mgd. See 2004 RIDEM
Nitrogen Load Reduction Study at 20 (Ex. 13). Actual flows show a similar disparity. For
instance, monthly average flows for the District and Woonsocket during the summers 1995-96

were 32.7 mgd and 7.37 mgd, respectively. Id See also Seekonk Reach Loads (Ex. 27; AR

203). Not surprisingly, the respective nitrogen loads attributable to the two facilities also track

this general pattern. In its analysis, for instance, RIDEM concluded that, after taking into

account attenuation, the District and Woonsocket together represent approximately 83% of the

A table on page 14 of the District’s Petition mistakenly assigns Woonsocket an effluent limitation of 8.0 mg/1.
RIDEM initially issued Woonsocket a permit with an effluent limitation of 5.0 mg/l. In resolution of an appeal of
that permit, Woonsocket has now agreed to construct facilities to meet an effluent limitation of 3.0 mg/l. Supran.7.
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nitrogen load from wastewater tréatrrient facilities delivered to the mouth of the River. See
RIPDES Permit Modifications Response Comments at 12 (Ex 15; AR 192). Of this amount, the
District reprcsents about 64% of thc load compared to Woonsocket’s 19%. Id.'? Also cutting
against the District’s claims of inequity is that, as the Region noted in its response, Woonsocket
has recently agreed to meet an effluent limitaticn of 3.0 mg/l. RTC at 54. Iﬁ light of these |
circumstances, the Region’s decision to impose a limit_ of 5.0 mg/1 on the Disfrict in order to
ensure compliance with standards is reasonable and appropriate. |

.' Because neithcr the District nor MassDEP has provided any compelling reason to that
cast the Region’s technical judgment into questicn on the issue of attenuation, the Board should
declinc to review it. HerCulec, 598 F.2d at 106—07 (upholding an Agency's choice cf a numerical
| standard where it was within a “zone of reasonableness.”j. Moreover, to the extent the kegion’s
interpretation is grounded in technical water quality consideratioﬁs, deference should be afforded
to the Region. NE Hub, 7 E.A.D. at 567-68; see also In re Envotech, L.P., 6 EAD 260, 284
(EAB 1996) (“absent cofnpclling circumstanccc, the Board will defer to a_Region's determination
of iéspes that depend heavily upon the Region's technical expertise and experience”).

‘4. The Region Appropriately Moved Forward Now to Reduce the
District’s Nitrogen Loadings. - :

While acknowledging that the Region need not await a TMDL to issue water quality-

based effluent limitations (Dist. Pet. at 14), the District repeatedly asserts that the Region must

2 Because of this great disparity in discharge flow and loadings, the District’s nitrogen loadings to the Seekonk
River are still several times more than those of Woonsocket even if Woonsocket were to be given no benefit of
attenuation and the District were still afforded an attenuation rate of 13%. For instance, in its deliberations, the
Region evaluated the relative nitrogen loadings of major point source discharges to the Seekonk under different flow
scenarios. See Seekonk Reach Loads (Ex. 27). The discharge flow scenarios included average monthly flow and
90% of permitted design flow both with and without attenuation. /& Comparison of the relative loads of the
District (with the benefit of attenuation) and Woonsocket (with no attenuation) shows that the District’s loads are
still several times more than those of Woonsocket. Compare District load at 95-96 flow with attenuation of 712
Ibs/day with Woonsocket load at 95-96 flow with no attenuation of 184 Ibs/day. .Id.
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do just that. Id. at 15 (Region cannot use a “lesser process” than a TMDL to develop humeric

effluent limits); id. (“the process for establishing appropriate effluent limitations is the same as

that needed to develop TMDLs™); id. at 25 (“RIDEM should complete the federally-required

TMDL before Region 1 imposes the proposed total nitrogen permit modification”). The

District’s preference is that the Region delay reissuance of the permit pending completion of a

mathematical model, TMDL or equivalently comprehensive study (such as the eco-

risk/integrated watershed management assessment suggested by EPA’s Science Advisory

Board). But the Region clearly explained its reasoning for moving forward at this time based on

the current record, citing:

the “severe existing nitrogen-driven cultural eutrophication in the receiving
waters,” including dramatic decline in dissolved oxygen levels, significant fish
kills and loss of historic eelgrass habitat; RTC at 29, 96; -

“the tendency for nitrogen to not only exacerbate existing water quality
impairments but to persist in the environment in a way that contributes to future
water quality problems,” which counseled in favor of limiting the pollutant

" expeditiously; id. at 30;

the extreme difficulty and uncertainty associated with developing 2 dynamic
model; id. at 29, 95; '

the scientific consensus that wastewater discharges (as opposed to non-point
sources) are by far the dominant source of nitrogen; id. at 24, 73;

the fact that the District’s facility is one of the largest sources of nitrogen to
Narragansett Bay and represents well over half of the nitrogen load discharged
to the Blackstone River from municipal treatment facilities; id. at 27, 32; and

the fact that the facility was operating under an expired permit that had been
administratively extended for several years. Id. at 30.

The Region also explained that its approach was entirely consistent with applicable

regulations. Neither the CWA nor EPA regulations require that a TMDL, or its equivalent, be

- completed before a water quality-based limit may be included in an NPDES permit. See RTC at
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70-72. Rather, water quality-based effluent limitations in NPDES permits must be “consistent
with the assumptions and requirements of any available [emphasis added] wasteload allocation.”
40 C.F.R. § 122.44(d)(1)(vii)(B). Id. Thus, an approved TMDL is not a precondition to the
issuance of an NPDES permit for discharges to an impaired waterway. Id. This interpretation is
consistent with the preamble to 40 C.F.R. § 122.44(d)(1)_, which expressly outlines the
relationship between Subsections 122.44(d)(1)(vi) (i.e., procedures for implementing narrative
criteria), and (d)(1)(vii):
The final point about paragraph (vi) is that in the majority of cases where
paragraph (vi) applies waste load allocations and total maximum daily loads will
not be-available for the pollutant of concern. Nonetheless, any effluent limit
derived under paragraph (vi) must satisfy the requirements of paragraph (vii).
Paragraph (vii) requires that all water quality-based effluent limitations comply
with "appropriate water quality standards," and be consistent with "available"
waste load allocations. Thus for the purposes of complying with paragraph (vii),
~ where a wasteload allocation is unavailable, effluent limits derived under
paragraph (vi) must comply with narrative water quality criteria and other
applicqble water quality standards.
See 54 Fed. Reg. 23,868, 23,876 (June 2, 1989). If a TMDL is completed and approved by EPA,
the efﬂueﬁt limitation in any subsequently issued NPDES permit must be consistent with the
wasteload allocation assigned to the District’s fability. In the meantime, relevant regulations
require that EPA include effluent limits for any pollutants that EPA determines “are or may be
discharged at a level which will cause, have the reasonable potential [erhphasis added] to cause,
or contribute to an excursion above any State water quality standard, including State narrative
criteria for water quality.” 40 C.F.R. § 122.44(d)(1)(i).
In deciding to rely on the MERL experiments as a basis for the Permit limit rather than

await the completion of a mathematical model or TMDL at some future date, the Region

considered the fact that for the past decade or more RIDEM had expended significant resources
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in an attempt to simulate upper Narragansett Bay through the use of mathematical models but
was forced to conclude that “the system is too complicated to simulate with available
mathematical'models.” See RTC . at 96 (Ex. 2). In its Response to Co;_ﬁments, the Regioﬁ |
specifically referred to the discussion in the 2005 RIDEM Nutrient Loading Plan at 3, in which
Rhode Island cloncluded that:

Water quality sampling and modeling studies, for the most part commissioned by
the Narragansett Bay Project between 1985-1990, indicated that additional data
collection and a more detailed computer model was necessary to predict the
reduction in nutrients necessary to meet water quality standards. Since 1995,
DEM has conducted additional fieldwork, hired a consultant and worked with a
technical advisory committee (TAC), consisting primarily of scientists and
engineers representing, academic, municipal, state and federal organizations, to
calibrate a model and develop a water quality restoration plan, or TMDL, for the
Providence and Seekonk Rivers. It was recently determined that the
hydrodynamic model formulation could not adequately simulate conditions due to
the relatively severe changes in the bathymetry in the Providence River.

Moreover, as described in the RIDEM 2004 Evaluation at 1 (Ex. 13):

It has recently been determined that due to problems encountered when modeling

the interaction between deep channel and shallow flanks of these water bodies,

the mass transport component of the system cannot be successfully calibrated and

validated. This.problem has been encountered in other estuaries and has not been

resolved with state of the art numerical solution techniques. Because water

doesn’t mix in the model as it does in the rivers, we are unable to simulate the

chemical and biological behavior of the system in the water quality phase of the

modeling effort. ’

Completely ignoring the Region’s articulation of its technical approach and explanations
of the applicable regulatory framework, the District repeats verbatim a_s_sertioné from its
comments that additional research is needed on a variety of issues before the Region proceeds
with nitrogen effluent limitations. According to the District, the following research needs

underscore the need for a TMDL: the need to evaluate nitrogen loadings from non-point sources

(see Dist. Pet. at 24-25); the need to collect 3-5 years of in-stream data to better evaluate causal _
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and effect variables (id. at 26); the need to determine the ramifications of a study indicating that
nitrogen levgls in the Bay have held relatively constant over time (id. at 25); and a general need
to improve understanding of the Site-speciﬁc factors that determine the seﬁsitivity of estuaries to
nutrients. Id at 25-26. Yet with each of these calls fqr more refined resear_ch, the District does
nothing more than cut and paste from its comments, utterly failing to explain how the Region’s
-evaluation and response to these arguments was lacking. For instance, in its Petition, the
Distﬁct contends the Region should héve collected 3-5 yedrs of site-specific data (as
recommended in a “guidance” by iBenj amin R. Parkhurst) in order to better link the relationship
between causa1 (nutrient) and effect (chlorophyll a dnd DO) variables. See Dist. Pet. at 26. .
Other than re-ordering a few sentences, the same language appeared in the District’s comments
offered during the public comment period on the draft pefmit. See Comment #F47(a)(1), RTC
at 93. In its Petition, th¢ District doesn’t even acknowledge the Region’s response, which
explained the applicable statutorsf and regulatory provisionsbrellated to establishméht of water-
quality based effluent limitations based on narrative nutrient criteria, provided an overview of
the data, studies and other information that th¢ Region considered iﬁ establishment of the - :
‘effluent limitation for nitrogen, aind detailed the Region’s reasons for not relying on thel study
offered by the District. See Response #47(a)(1), RTC at 93-95. Becaﬁse the District has merely
repeated its comments Below, and has not demonstrated any error in the Region’s explanation
for its technical approach, the Board shouid dehy review. See Phelps Dodge, 10 E.AD. ét 507-
09, 51 8;19 (denying review where petitioner merely repeated comments without attempting to
rebut permit issuer’s responses to those comments).

Language in the District’s Petition and its earlier comments is also viftually identiéal

with regard to its claim that the Region should have conducted more evaluation of non-point
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source nitrogen loadings. Compare Dist. Pet. at 24-26 with Comment #F40, RTC at 72. And, in
its Petition, the District utterly ignores the Region’s explanation that multiple studies have -
demonstrated that point éources” are the domiﬁant source of nitrogen and must be limited in
order to ensure attainment of standardé. ‘RTC at 73.

This pattern repeats with the District’s claim that a TMDL is necessary iﬁ light of a study |
by Nixon et al. indicating that total nitrogen loading has held relatively steady for the past ten
years. Compare Dist. Pet. at 25 with Comment#F47(a)(3)(v), RTC at 97-98. The District again
fails to acknowledge the Region’s fesponse, whiéh highlighted limitations of the study and also
noted that “[r]egardless of whether loadings have been consistent over time, the nitrogen
loadings are excessive and must be reduced.” Id.- The District again repeats its commentsv
verbatim in its call for site-specific studies evaluating such impacts as light and residence time.
.Compare Dist.‘Pet. at 25-26 with Comment #F47(a)(3)(vi), RTC at 98. Similarly, the District
pays no mind to the Region’s fesponses, which detailed the work that had been done as part of
RIDEM’s modeling efforts to reflect the dynamié physical conditions of the sysfems and the
Region’s explanations for proceeding with a seasonal reduction of nitrogen without further site-
specific studies. R7C at 98.

The Region appreciates that the District holds a different view as to whether a nitrogen
limit can be imposed in this matter absent a TMDL. The District, however, cannot sustain its
burden of demonstrating clear error on »the Region’s part by simply ignoring the Region’s

‘rationale and responses. Clear error or a reviewable exercise of discretion is not established
simply because petitioners present an alternate view. Town of Ashlané7 Wastewater T réatmen_t
: Facilitf, 9 E.A.D. at 667. Instead, when a petitioner challenges the Region's technical judgment,

"petitioners must provide compelling arguments as to why the Region's technical judgments or
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its previous explanations of those judgments are clearly erroneous or worthy of discretionary
review." Id. at 668 (citing In re Ash Grove Cement Co., 7E.A.D. 387, 404 (EAB 1997)). The
District completely failed to do so in this case and, therefore, review should be denied.

The District also ignores the Region’s responses in its repeated claim that the decision to
proceed contravenes recommendations of EPA’s Science Advisory Board (“SAB”). See Dist.
Pet. at 31-32. As the Region éxplained in its Response to Comments, it requested the SAB to
review a prior study called the Blackstone River Initiative (“BRI”). The Region established the
BRI, in c()operation with MassDEP, RIDEM and the University of Rhode Island, to promote
interstate assessment and cleanup of the Blackstone River. The project included an intensive
environmental sampling and assessment program under both dry and wet weather conditions, as
well as development of a wasteload allocation based on a dissolved oxygen model. RTC at 78.
‘With regard to the SAB review, the Region explained:

Nowhere in its review did the SAB indicate that the Region
should suspend issuance of NPDES permits pending completion
of comprehensive studies of the watershed including non-point
source controls, removal of contaminated sediments and dam
removal. The SAB’s recommendations for further study reflect
an attempt to foster Regional adoption of integrated watershed
management assessment approaches. More specifically, the SAB
recommended that the Region undertake a second phase effort
that would include: incorporation of the ecological risk
assessment framework, limited additional monitoring, inclusion of
biological information and the use of additional existing models
for watershed-level analysis. We disagree that this permit
issuance should await such TMDL-like efforts.

- RTC at79. The more refined studies and modeling recommended by the SAB may prove useful

in consideration of future actions that may be necessary to fully restore water quality and

designated uses. It is simply not credible, however, that the SAB would recommend that the
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Region hold in abeyance necessary poinf sourcé reductions of nutrient loadings in the face of fish
kills and devastating loss 6f aquatic habitat.

The Region’s decision to move forward now with a nitrogen effluent limitation was a
reasoned response to the information available in the record. Indeed, the District does not
directly contest the validity of any of the Région’s rationales for moving forward with a nitrogen
limitation at this time. The District’s proposed course — to await a completion of a dynamic
modei or a comprehensive sﬁldy of all pollufaﬁt sources while poilutant loadings from its facility
continue unabated — ié unreasonable and contrary to policy objectives of the CWA to make
réasonablé further progress toward eliminating pollution to the Nation’s waters. See Natural
Resources Defense Council, '5.68 F.2d at 1380. See also City of Waukesha v. EPA, 320 F.3d 228,
252 (D.C. Cir. 2003) (citing Chlorine Chemist_ry Council v. EPA, 206 F.3d 1286, 1290-1291

'(D.C. Cir. 2000) (arbitrary and capricious for EPA to delay decision for which adequate basis
exists just becéuse new science may emerge that contradicts ‘;he presént result, as that could
always provide an excuse for delay and inaction). As the District fails to present any sufficiently
specific or compelling evidence or argument that would cast .doubt‘on the reasonableness of the
Region's technical evaluations and conclusions on this point, review should be denied. S‘eeiAsh
Grove, 7TE.A.D. at 403-13. |

5. The Kester Model is a Red Herring: No One Has Presented a Dynamic Model
that the Region Could Have Used to Set the Nitrogen Limit.

The District contends that the Region’s citation to the results of a mathematical model
showing BOD impacts from direct dischargers into upper Narragansett Bay — referred to by the
District as the “Kester Model” ~ contradicts its position that a mathematical model showing

nitrogen impacts was unavailable. See Dist. Pet. at 27. The District suggests that the Region’s
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refeérence to the Kester Model is a “pOstjhoc rationalization” of the nitrogen limits and that the
Distiict has not been afforded the opportunity to review how EPA use(i the Kester Model to set |
the nitrogen limit. Id. at 27. The District’s concerns are illusory, aiid tiie Board should deny
review of this issue. o |

The Region cited Modeling, Measurizments, and Satellite Remote Sensing of Biologically
Active Constituents in Coastal Waters, D.R. Kester et al., Marine Chemistry 53 (1996) 131-145
(AR 150) in response to a comment from thé District and for the discrete and narrow proposition
that “Biochemical Oxygen Demand (BOD) from direct discharges to Upper Narragansett Bay
has been shown to have minimal impact on dissolved oxygén _levelsi” RTC at 52. During the
piiblic comment period, the District’s consultant claimed that the Region had failed to |
suiﬁciently consider oxygen demanding sources such as waste water treatmerit‘ discharges and
combined sewer overflows. See Comment #F18B, RTC at 51. While this modeling effort sheds
some light on the role of BOD, the District cites no eVidenc¢ indicating the model could have
been used by the Region to develop the nitrogen limi‘i. To the contrary, the record clearly
reflects that mathematical modeling is in all likelihood incapable of generating scieiltiﬁcally
defensible nitrogen limits for the District’s faicility at this time. Id. at 96 (detailing RIDEM’s
difficulties and conclusions regarding use of successfully simulatiné the system with available
mathematical inodels.) There is no indication that the Kester Model, which pre-datss RIDEM’s .
conclusions by more than a decade, adequately addresses, much less resoli/es, the obstacles
raised in Rhode Island’s much later modeling efforts. Under these circumstances, the inferences
drawn by the Region from the MERL tank experiments were reasonable and rational in light of
the recsrd and should be upheld. Ethyl Corp v. EPA, 541 F2d 1,28 (D.C. Cir. 1976) (en banc)

(“Where a statute is precautionary in nature, the evidence difficult to come by, uncertain, or
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conﬂié:ting because it is on the frontiers of scientific knowledge, the regulations designed to
protect the public health, and the decision that of an expert administrator, we will not demand
rigorous step-by-step proof of cause and effect.”). |

6. MassDEP’s and thé District’s Requests that the Nitrogen Limit be Expressed
Solely in Terms of Mass (and not Concentration) are an Effort to Relax the
Limit. '

) MassDEP and the District contend that the Region inappropriately expressed thg effluent
limitation for total nitrogen in terms of concentration. See MassDEP Pet. at 7. According to
MassDEP, the Regipn’s approach contravenes applicable permitt_ing regulations at 40 C.F.R.

§ 122.45(f)(1), as well as undermines policy goals such as promoting water conservation and
encouraging municipal systems to address excessive inflow/infiltration. Id. at 10-11. The
District makes the more narrow argument that the Region should express the limit in rﬁass
bécause one of the underlying RIDEM studies exémines mass loadings. Dist. Pet. at 23.
MassDEP’s claim is wrapped in the guise of environmental prbtectiveness, but in reality would
undermine an attribute of the limit that the Region exprésSly determined would be critical fo
ensuring compliance with Rhode Island’s water quality standards. Further, expression of the
permit limits corhports with applicable regulations and policy concerns. Accordingly, review
should be denied_.

In the permit, the Region included an effluent limitation fo; total nitrogen expressed as a
concentration (i.e., 5 mg/l), as well as an enforceable flow limit of 56 million gallons per day.
See Permit at Part 1.A.1 (Ex. 3; AR 1). The Region determined, however, that a coﬁcentration
limit would be more sfringent than the mass limit and wés necessary to sqfﬁciently reduce

loadings in order to ensure compliance with Rhode Island’s water quality standards. See RTC at

17. The Region explained that because the Distr_ict’s.annual' average flows have been historically
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less than its permitted design flow, a concentration limit was needed in order to achiéve the
targeted reduction of nitrogen loads to the S-eekonk River, the area of greatest impairment in the
uppér Bay. Id. The Region explained that “current total nitrogen loads to the Seekonk River are
24 times higher than the total nitrogen ldad to all of Narragansett Bay.” Id. Expreésion of the
limitations solely as mass using facility design flows would authorize loadings of “approxim;ately
10 times higher than the Bay-wide loads per unit area,” while including a concentration limit in
the permit would _result in loadings being reduced in this area to’approximatelyb 6.5 times the
Bay-wide loadings. Id. Accordingly, in light of the difference between the District’s actual and
design flows, the Région determined that a concentration limit would be more stringent and was
necessary to meet \INater quality standards.

In ité Petition, MassDEP makes the point that, in general, a concentration limit can be
‘more or less stringent than a mass limit depending on a facility’s flow: “While a mass linllitation |
restricts a wastewater treatment plant to a finite amount of nitrogen discharged over a period of
time, a concentration limit could result in either a lower or higher amount of nitrogen being
.discharged over the same period of ﬁme, depending on the volume of the flows discharged.” See
MassDEP Pet. at 9 (emphasis in original). The apparent suggestion is that a concentration limit
in this case is not sufficiently protective, but this rationale fails to hold. Firét, the permit
effectively contains a limifation on mass as the Region has limits on both concentration and
~design flow, a fact that MassDEP ignofes. Second, if if were MassDEP’s purpose to strengthen
the pefmit, the imposition of mass-and concentration based limits should logically follow.
Instead, MassDEP requests removal of the concentration limit and imposition of only a mass

limit. The results of such a decision are not hypothetical, as MassDEP intimates, but are entirely

predictable and will result in a higher amount of nitrogen being discharged'to the receiving -
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~waters based oh the volume of flow currently being discharged. Even the District stops short of |
MassDEP’s position and concedes that, under the facts of this case, ‘fthe Region is correct in
saying that there will be a lower loading at current conditions using a concentration limit than
there woﬁld be at a design flow of 56 million gallons per day. ....” Dist. Pet. atn.5.

.MassDEP also ignores that the applicable regulations allow the permit writer to include,
at his or her discretion, concentration limits in a permit. See 40 C.F.R. § 122.45(f)(2). The.
NPDES Permit Writers Manual indiéates that one such reason is where a concentration ﬁmit will
more effectively ensure loadings are reduced during periods -of lower effluent flow. See NPDES
Permit Writers’ Manual at 67 (Ex. 28; AR 93). This is such a case. The Region appropriately

exercised its discretion to include concentration limits in the District’s permit to ensure loadings
are reduced under actual flow conditions, which is lower than design flow."

In support of its 'argument that the permit should not include any cdncentration limit,
MassDEP claims the limit will foster dilution to meet the limit. MassDEP Pet. at 11. MassDEP
also suggests the concentration limit will provide a disincentive for the District to address
excessive inflow/infiltration in the system or to promote water conservation. /d. at 11. With
regard to MassDEP’s concerns about dilution, the Region does not find credible that a regional
treatment facility of District’s large size would undertake to somehow dilute its effluent. It
would take millions of galloné of water to dilute the very large volume of efﬂuent the District
handles every day. Further, the increased energy and chemical costs associated with tfeating
excess water should provide incentive for the Districf and its member communities to promote

conservation practices. With regard to inflow/infiltration, the Region has included provisions in

3 Annual average flows at the facility have been as follows: 34 mgd in 2002; 41 mgd in 2003; 36 mgd in 2004; 43
mgd in 2005; 35 mgd in 2006 and 30 mgd in 2007. RTC atn.3. As the Region noted in its responses, while there is
some variation, due in part to wet weather flows, there is no upward trend. Id.
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the permit specifically intended to make additional progress on reducing excgssive levels. of |
inflow/infiltration. More specifically, the District has long contended thét it does not havé |
regulatory authority to require the communities it.serves to undertake the operation and
maintenance of their respective colle;ct-ion systems necessary to reduce the unacéeptably high
levels of ini;low/inﬁltration. See, e.g., Dist. Pet. at 61-62. The Region, accordingly, has included
provisions in the perrrﬁt_that makes these communities directly responsible for reducing
inflow/infiltration in their respective systems. See Permir at 1 and Section E (Ex. 3). For all of
these reasons, the Region’s inclﬁsion of a concentration limit in the i)ermit will not encdurage
dilution or impede‘ water conservation or reduction of inﬂbw/inﬁltratfon.

That MassDEP’s underlying concern relates to the sfringency of the nitrogen limit rather
than issﬁes of water conservétion and inflow/infiltration is manifest in that MassDEP does not
raise the same concerns with regard to the phosphorus limit. That limit similarly is based on
state narrative .criteria (albeit Massachusetts’ criteria rather than Rhode Island’s). And, the
permit also includes a lifnitation fof phosphorus expressed in terms of concentration. ]

Finally, the District raises a new argﬁment on appeal: the Region is obliged to'express the
- limit in terms mass because the 2004 RIDEM Load Evaluation and Reduction Study expresses its
analysis in terms of reductions df mass loddings. See Dist. Pet. at.23‘. Thié argument was not
raised in any of the comments to EPA and, therefore, is not prgserved for review by the Board.
Furthér, the District offers no rationale as to why mass loadings cannot be expressed in terms of
concentration. Indeed, RIDEM itself has included éoncentration—based limits in permits. to other

facilities also based on the same study.
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Neither MassDEP nor the District has raised issues calling into question the propriety of
the Region’s decision to exp-re.s.sb the nitrogen limitation in terms of concentration. The Board
should decline review on this issue.

7. The Region’s Decision Not to Establish the Nitrogen. Limit as Low as Current

Levels of Technology at this Time was Consistent with the CWA and
Regulations.

In its appeal to the Board, the Conservation Law Foundaﬁon (CLF) takes an opposite
tack from the District or MassDEP. In CLF’s view, not only was the Region compelled to act .
now, but it should have established the nitrogen limit at 3.0 mg/l, which represents current limits
of treatment téchnology. CLF bases its argument on the fact tha;[ the MERL stﬁdies indicated
that limits corresponding to reductions of nitrogen loadings to the 2-4X scenario would be
necessary to meet staﬂdards. CLF Pet. at 9. While acknowledging that the Region chose a
different limit in light of uncertainties in extrapolating the results of the MERL model to the
natural ecosystem, CLF argues the Region erred in affording any weight to these uncertainties.
‘CLF Pet. at 11-12. The érgument ignores, however, that the MERL model did not generate a
definitive level of nit'rogen control that can be applied to a real World.discharge, but instead a
range of loadi_ng scgnarios which are subject to some scientific uncertainty. The record reflects
that the Region carefully weighed these uncertainties based on site-specific data and other
studie's, and exercised its technical expertise and scientific judgment to translate the laboratory
results of the MERL experiments into an effluent limitation to control ioadings to the natural
setting. Furthermore, the Region also took into account that, in the event it has éned in
navigating these very complex and technical issues, a continuous monitoring program is in place

to evaluate whether the limits do in fact ensure compliance with standards.
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In support of its claim, CLF relies principally on the Board’s decision in City of
.Marlborough, Massachusetts, Easterly, Wastewater Treatment Facility, 12 E.A.D. 235 ‘(2005).:
In that case, the Board remanded to the Régidn its decision to impose a 0.1 mg/l phosphorus
| limit without imposing additional control measures to account for bhosphorus in the sediment of
the affected receiving waters. Id. at 248-252. The rec‘ord underlying the Board’s decision in
Marlborough, however, is completely 'dist-inguishable from that here.v In Marlborough, the
Region speciﬁcélly found that “a significant amount of the phosphorus discharged by the
[Facility] has accumulated in the sediment” and that this “accumulated phosphorus can be
reléase_d from the sediment during the summer growing season...” Id. at 249. The Region
concluded that, absent efforts td reduce phosphorus in the sediment, it “may be possible to meet
the numeric and narrative criteria and attain [designatéd] uses if the discharge is limited in the
summer months to 0.1 mg/l;” id. at 249, but that “the potential to meet water quality standards
with a seasonal limits of 0.1 mg/l ... will be enhanced by taking‘steps to reduce sediment
phosphorus recycling.” Id. at 248._ The Board heid that this conditional language, together with
the absence in the Permi‘s of any provisions requiring study or other action to address the
potential for releases of phosphorus frs)m the sediment over the term of the Permit, made it
“unclear from the record before us whether this Permit will ensure compliance with water quality
standards.” Id. at 251.

CLF’s battempt'to equate the records in these two proceedings is misplaced. Marlborough
reflects the Region’s analysis of and conclusions drawn from a study of phosphorus sediment
recycling conducted in the natural setting. Based on the study, the Region concluded that, abseﬁt
action to reduce the phosphorus recycling, it may be possible‘that water quality standards would

be met. Here, the Region has acknowledged that, viewed in isolation, the MERL tank
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experimenté yield the éonclusion thét reductions of nitrogen _lQading to the 2 - 4 X scenario (i.e.,
t0 3.0 mg/l) are needed to restore the health of the upper Bay. Yet, the record aiso shows that the
Region was acuteiy aware that the tank experiments cannot precisely mirror the natural
ecosystem. When assessing the MERL experiments and RIDEM studies for the pﬁrposes of
establishing a nitrogen effluent limif, the Region did not adopt the most conservative option
available to it (which CLF urges), but sought to rationally account for differences and similarities
between the laboratory and the real vs}Orld. RTC at 47-48 (Ex. 2). The Region also sought to

| anchor its conclusions to other indicia of reasonableness, such as the fact that Rhode Island,
when asSigning permit limits to facilities within its own borders in accordance with its own water
quality standafds, did not‘conclude more stringent limits would be necessary or appropriate. Id.
at 50."* In addition, the Region was aware that Rhode Island has established an extensive énd
ongoing monitoring network capéble of continuous measurements of water quality in order to
provide the data necessary to evaluate compliance with water quality standards upon
implementation of the recommended nitrogen reductions. Id. See also Ex. 22 (AR 180)
(description of Narragansett Bay fixed-site monitoring network). This information will be
available to verify the Region’s conclusions regarding the adequacy of the limit. Id

Other than generally asserting the Region arrived at the wrong conclusion in. evaluating

the uncertainties, CLF does not squarely confront the Region’s explanation for its decision. The
Region appreciates that CLF holds a different opinion as to the relative weight of the
uncertainties in the MERL studies, but clear error or a revieWable exercise of discretion is not

established simply because petitioners present an alternative theory regarding a technical matter.

1% As is detailed above, supra n.7, Woonsocket recently settled an appeal of the 5.0 mg/1 limit that included an
agreement to meet at 3.0 mg/1 limit together with a construction schedule through March 31, 2014.
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Town bf Ashland Wastewater Treatment Facility, 9 E.AD. at 667.  Instead, when petitioners
challenge the Region's technical judgment, “petitioners must provide compelling argum‘énts as to
why the Region's technical judgments or its previous explanations of those judgments are clearly
erroneous or worthy of discretionary review.” Id. at 668 (citiné Ash Grove, 7 E.A.D. at 404).
CLF did not do so in this case and re\}iew should therefore be denied. See also Steel Dynamics,
Inc, 9E.AD. at 744.

CLF aiso. argues that the Region attempted to minimize RIDEM’s 2004 én'alysis as “only
‘s_uggestihg’ that a nitrogen limit based on the limit of technology may be necessary.’; CLF Pet.
at 11. The Region was aware and frankly acknowledged in the record that th¢ MERL tank
experiments showed thét limits corresponding to a nitrogen loading scenario of between 2X and
4X may be necessary to achieve water quality standards. RTC at 49. The Region, however, also
explained that the uncertainties in applying the model to the natural setting was the major‘ factor
.in its notl choosing to impose a limit. bélsed on this loading. Id. In its 2004 study, RIDEM also
acknowledged uncertainty in the MERL model and came to a similar conclusion as to nitrogen
loadiﬁg reductions to be imposed in RIPDES permits. 2004 RIDEM Load Reduction Evaluation
at 27 (Bx. 13). Accordingly, thé Region believes it was accurate to describe RIDEM’s
interpretation of the MERL studies in its 2004 study as “suggesting” that a nitrogen limit based
on the limit of technology méy ultimately be necessary. |

. CLF also argues that a statement by tﬁe Region in the Response to Comments that ;‘water
quality standards could not be met with a limit less than 5 mg/1” is not thé assurance required by
the CWA that the limit will meet such standardé. CLF Pet. at 12. CLF’s apparent suggestion is
that this language is akin to the Region’s statements in the Marlborough feéord that 1t “may be

. possible” to achieve standards. CLF reads too much into the Region’é choice of words. The
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Regidn used tﬁis fype of phrasing in the context of responding to co@ents that the limits were
too stringent. For instance, in response to MassDEP’s comment that the limits should be
expréssed only in mass, EPA explained that a concehtration limit was necessary to ensure the
limits would be met.even under lower flow conditions: “....EPA believes that the limit cannot be
any less stringent than 5.0 mg/l under all flow conditions and ensure that Water quality standards
will be met.” RTC at 17. The Region used similar language in response to comments from the
District arguing that no nitrogen limits should be imposed in light of uncertainties i’n fhe model.
The Region frankly acknowledged that “[u]ncertainties in extrapolating the model to the natural
environment were the major factor in our decision not to impose more stringent nitrogen load
reductions at this time,” RTC at 51, and cautioned that; in the event the Region erred in
navigating these- scientific complexities, limits might be made more stringent: “The uncertainties
in the physical model may‘ultimately mean that additional nitrogen reductions are needed, but
theré is no realistic likelihood that water quality standards could be met with a less stringent
nitrogen limit than 5.0 mg/1.” RTC at 30.v

Furthermore, CLF does nof. highlight other locations in the record where the Region’s
* choice of words was much more emphatic. In responding to CLF’s comment that .thé limits
should be more stringent, for instance, the Region stated: “Consequently, we believe that the
signiﬁcaht reductions required by the permit, as well as other permits in th¢ watershed, are
consistent with achieving water quality standards. Further limitatiohs'(including offsets) ére not
warranted at this time.” In response to a comment from the District regarding attenuation
calculations, the Region stated: “Accordingly, EPA-determined that a limit of 5.0 mg/1 total
nitrogen for UBWPAD’s [the District’s] dischargé is hecessary in order to achieve water quality

standards.”). Id. at 54. See also RTC at 19 (“With regard to nitrogen, the limits on total nitrogen
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are necessary to ensure compliance with Rhode Island Water Quality Standards. . ..”);. id. at 46
(“While scientific study of attenuation is ongoing, EPA must use its judgméht to eétablish
nutrient reducﬁons for this discharge necessafy to ensure attainment of water quality Standards
based on the information available now.”); id at79 (“As is detailed 1n the Fact Sheet and this
Response to Cominents, thé total nitrogen limit in this permit is necessary to ensure compliance
with Rhode Island’s.water quality standards.”); id. at 81 (“...EPA relie.d‘on Rhode Island’s
Water Quahty Standards consistent with 40 CFR 122.44(d), to impose [a] mtrogen limit[] .
necessary to ensure attainment of Rhode Island’s water quality standards.” )

Accordingly, CLF has failed to demonstrate clear error or abuse of discretion in the
Region’s approach ‘to development of the ‘nitro'geh effluent limitétion. Review should be denied..

8. The Region Made No Procedural or Constitutional Errors in Establishment of
the Nitrogen Limit Warranting Review.

Peppered .throughout_the District’s petition are claims that imposition of a
nitrogen limit based on the water quality standards of a downstream state is procedurally and
. constitutionally flawed. Underlying many _of these arguments isa cofnmon thread — the
District’s belief that the Rhode Island facilities have gotten a better deal. As is detailed below,
the District is not being treated inequitably and the Region is committed tq working with both
MassDEP and RIDEM to ensure this continues té be the case. Furthermore, the Region’s
technical analysis and conclusions are grounded in requirements vof th¢ CWA and regulations,
aﬁd as the Region has faithﬁllly adhered to all procedural and substantive requirements
governing this permitting proceeding, review on these issues should be denied.

The District’s claims of constitutional and procedural error include the following:

- “the imposition of Rhode Island requ1rements on Massachusetts pomt source
discharges, w1thout the CWA-required demonstration that the point source’s dlscharge is
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causing or centributing to a violation of those out-of-state standards/requirements”
violates Section 510 of the CWA, the Tenth Amendment and invades Massachusetts’
sovereignty; Dist. Pet. at n.14;

- EPA has required Massachusetts facilities to meet more stringent limits than Rhode
Island facilities, thereby violating the Commerce Clause; id. at 66;

- RIDEM has compounded this inequity through consent agreements with Rhode Island
facilities that defer achievement of limits far into the future, if ever; id. at 13-14;

- the District and-its ratepayers were denied due process in that they did not participate in
the Rhode Island rulemaking that resulted in the narrative water quality standards at
issue; id. at 9;

- the District was denied meaningful participation in development of the permit limit
since the Region did not engage in the type of notice and comment rulemaklng required
when EPA adopts water quality standards; id. at 16 17;

- the Region violated due process by not requiring Rhode Island to identify the
methodology for applying its narrative nutrient criteria, as is requlred in EPA’s

regulations related to toxics control; id. at 17-19; and

- the Region engaged in prohibited ex parte communications with Rhode Island in
contravention of requirements of the Administrative Procedure Act. Id. at 7-9.

Asa general matter, to the extent thaf the District raises challenges to the merits or-
constitutionality of the CWA and/or its implementihg regulations, such challenges are not
appropriately raised in these administrative proceedings. See, e.g., Inre: City of Port St. Joe and
Florida Coast Paper Co.,7EAD 275, 317 at n. 58 (July 30, 1997). See also RTC at 99—100,
101. On this basis aloﬁe, the Board should deny review. Asis detailed below, the District also
fails to substantiate any of its claims of constitutional or procedural error on the merits.

a. The Nitrogen Limit Does Not Violate Section 510 of the CWA,
The 10™ Amendment or Otherwise Unlawfully Intrude on
Massachusetts’ Sovereignty.

The District’s contention that imposition of the nitrogen limit violates Section 510 of the

CWA, the 10" Amendment of the U.S. Constitution and is an invasion of Massachusetts
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sovéreignty is addressed in a single footnote bf the petition. See Dist. .Pe.t'. atn. 14. Its theory is
that the Region triggered these statutory and constitutional errors by failing to demonstrate that
the District’s dispharge “is causing or contributing to a violation of [Rhode Island’s] out-of-state
standards/requirements”_before using those standards to develop é limit in the District’s permit.
Id. The legal basis of these claims is obscure.

Furthermo.re, with regard to its general objection that the Region erred in its “reasonable
pbtential” analysis, the District fails to faithfully track the relevant regulatory provisions. Permit
writers are required to dete_rrﬁine whether a given point source discharge “causes, has the
reasonable potential to causé, or contributes to” an exceedance of the narrative or numeric
criteria set forth in state water quality standards. See 40 C.F.R..§122.-44(ci)(1)(ii) (emphasis
added). The Region has'amply rﬁade such a demonstration. See infra Reasonabl_e Potentiaz
Analys.is at Section L.B.3. The District nowhere contests the facts and data underlying the
Region’s analysis, including, for instance, that its facility is a significant contributor of nitrogen
“to the most highiy enriched estuarine waters in Rhode Island and that nitrogen-related
impairments have included low dissolved oxygen (so severe that it causes occasional fish kills)
and dramatic loss of eel grass (which provides important habitat to may aquatic species.) RTC at
27 (Ex. 2). | |

The District makes no effort to explain exactly how the Region’s “reasonable po‘gehtial

analysis” falls short of the framework in the NPDES regulations,. much less invades

 Massachusetts” sovereignty, violates Section 510 of the CWA or contravenes the Tenth

Amendment. The claims lack requisite specificity necessary for a meaningful response. See In-
re Puerto Rico Electric Power Authority, 6 E.A.D. 253, 255 (EAB 1995); In re Genesee Power

Station L.P., 4 E.A.D. 832, 867-868 (EAB 1993). Moreover, even MassDEP does not argue
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infringement of its sovereignty in its challenge to the nitrogen limit. The Board should decline
review.

‘b. The District is not Being Treated Inequitably in Violation of the
Commerce Clause or Otherwise.

The District’s next constitutional challenge is that', by imposing a nitrogen limit of 5 mg/l,
the Region has shifted a dispréportionate share of the cost of addre_séing impair_ments in
Narragans,'ett Bay from Rhode Island facilities to Massachusetts facilities in violation of the
Commerce Clause. See Dist. Pet.'r at 66. Asis dempnstfated in the record, how»ever,no such
disparate treatfnent exists. Limits have not been assigned to facilities based on whether they are
located in Rhode Island or Massachusetts. Rather, the salient factors have involved
consideration of facilities’ relative loadings (including the attenuation of the.loadings) and the
location of the discharge where it enters the Bay. R7C at 99. Facilities in both Rhodé Island
and Massachusetts with relatively larger design flows and loadings and that also discharges into
areas of the river system experiencing the most significant impairment have received nitrogen
limits of 5.0 mg/l. Facilities with relatively smaller flows and loadings have received limits of
8.0 mg/l. Id

_ The District does not substantively respond to the Region’s \}iew on this point, but
instead essentially répeats verbatim its comments on the Draft Permit regarding the inequitable
burdens being placed upon it. Compére Dist. Pet. at 66 with Comment #F47(b)(iii), RTC at 100.
The District further repeats claims that the Region hés not fairly accounted for attenuation.
Compare Dist. Pet. at 65 with Comment #F47(b)(iii), RTC at 100. Aé detailed above, any such
disparate treatment is illusory in light of the District’s size and significance of its loadings. The

next largest source of nitrogen loadings to the Blackstone River is the facility in Woonsocket,
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Rhode Island. In its analysis, RIDEM concluded that, after taking into accouﬁt attenuation, the
District and Woonsocket together represent approximately 83% of the njtrogeﬁ load from |
 wastewater treatment facilities delivered to the mouth of the River. See RIPDES Permit
Modification Response Commentsla't 12 (Ex-. 15; AR 192). Of this amount, the District
represents about 64% of the load compared to Woonsocket’s 19%. Supra Section 1LA.3.

The District’s requést that EPA assigh it a more relaxed limit (in the range of 8.0 to 10.0
mg/1) or no limit at all while dolwnstream Rhode Island facilities are subject to more stringent
iimits turns the Commerce Clause on its head: it is the District who seeks preferential treatment
~over its downstrcam neighboré. With effluent limitations for the District and Woonsocket both

bset at 5.0 mg/l, the District is already authbrized to discharge loadings of nitrogen several times
higher than those of the much smaller Woonsocket facility. Supran.17. And, as noted above,
Woonsocket hag voluntarily agreed to meet a limit of 3.0 mg/l upon RIDEM’s agreement to a
schedule allowiﬁg upgrades to meet that level of treatmént. Establishing the District’s limit a,t/
8.0 mg/l or 10.0 mg/l would only exascerbate the disparity of loading contributions from these
two faciiities. Moreover, such an approach would certainly not be in keeping with the goal, as
stated by the Supreme Court in Arkansas v. Oklahomd, 503 U.S. 9i, -1 10 (1992) of creating a .

_ “mifo@ system of interstate pollution regulationf’ The clearest path to that goal is the

- reasonable application of appliéable water quality standards of affected States. | This ié in
keeping with the CWA. Accbrding to CWA ‘§101(a), the Act's broad purpose is to “restore and
maintain thé chemical, physical,.arid biological} integrity of the Nation's waters.” See CWA |
§101(a), 33US.C. § 1251(a). “The application of stélte water quality standards in the interstate

context is wholly consistent with [this pufpose].” Arkansas, 503 U.S. at 105.
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The Diétrict similarly does not substantiate that the Region has imposed a limit on the
District that Rhode Island has postponed for its own in-state dischargers through consent
agreements. Dist. Pet. at 13-14. According to th¢ District, while “it might appear that most
discharges in Rhode Island have accepted pérmit limits comparable to those in the District’s
permit, careful in‘spéction suggests that it will be many years before the limits will be »aichieved, if
ever.” Id at 13. Although the District appends to its petition three consent agréements related to
Rhode Island pefrnits (Woonsocket, NBC Bucklin Point and NBC Fields Point), the District
references no specific provisions of the agreements in suppoﬁ of its claim."”” The rea'son.the
District has failed to cite any provisions of the agreements is manifest: the consent agreements in
fact require the Rhode Island faéiliﬁes to achieve the nitrogen linﬁts in their permits. Each
agreeine‘nt contains the following proVision': “The Respondent shall attain compliance with the
final effluent limits for Totai Nitrogen (May-Oc;tober) as speciﬁed'in the Permit Modification [5
mg/1 for the NBC facilities and 3.0 mg/] for Woonsocket],” and sets fortha compli;).nce schedule
for achieving such a limit, on penalty of $1,000 dollars “for each day and'every day it‘ remains in
violation of the schedule.” See NBC Fields Point Consent Agreement at 7, 11 (AR 191); NBC
Bucklin Point Coﬁsem‘ Agreement at 9 7, 11 (AR 189); Woonsocket Consent Agreement at Y 7,
11 (AR 187).

Further, as the Region explained in its Response to Comments on this point, it is
feas‘onable to assume that technically achievable reductions associated with the legally
enforceable permits issued to Rhode Island dischargers will actually occur. RTC atn.13. The

Region’s original response adequately responded to the District’s concerns on this issue. R7C at

' The District attached the expired 2001 permit for NBC Fields Point and NBC Bucklin Point to its Petition in Ex. I,
but these were not included in comments provided by any party or relied on by the Region in this proceeding.
Accordingly, the Region has not included these two permits in the Administrative Record for this proceeding.
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57-58. Ihdeed, the District does not confront the Region’s response, but simply restates its
concerns with even less detail. Compare D‘ist. Pet. at 13-14 with Comment #F21, RTC at 21-22.
Therefore, review should be denied. Phelj)s Dodge, 10 E.A.D. at 507-09, 518-19. |

Furthermore, it is illogical to compare the Permit as written in the case of tﬁe District
with consent agreements enforcing the permits in the case of all other facilities. The more
rational éomparison, and the one the Region performed, is between the nitrogen limits in the
NPDES permit issued fo the District and the pérmits issued to various Rhode Island facilities.
~ See RTC at 50. This is particularly true where the Region has .indicated that the District too will
soon vbe subject to an enforcement order containing a reasénable compliance schedule to meet the
nitrogen effluent limit in light of the facts and circumstances related to the facility. And, as
stated in the Response to Comments, “itis EPA’s intent to work closely with MassDEP and
RIDEM to ensure that the facilities in each state are on the same approximate schedules. See
RTC at 58. Sée also Letter dated January 8, 2007 from Ken Moraff, Deputy Director, Office of
Ecosystem Pfotection, EPA to Glenn Haas, Director, Bureau of Resdurce Protection, MassDEP
band Alicia Gbod, Assistant Director; Water Resource.;, RIDEM (Ex. 29; AR 63).

Issues associated with enforcement-related compliance schedules are separate from
whether the nifrogen permit limit is justified; the Region has an independent duty under the
- CWA to inipose effluent linﬁts that will ensure complianpe with applicable water quality
standards. See CWA §301(b)(1)(C). The relevant question is whether the Region properly
established a limit that is sufficiently stringent to comply with applicable water quality standards.
Even if the D.istrict were correct, and an assumption is made thét downstream reductions in
nitrogen will not occur in light of the consent agreements, .this fact would not counsel in favor of

relaxing or eliminating the District’s limit. Section 301(b)(1)(C) requires each point source to
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achieve effluent limitations necessary to meet water qUalify standards and dQes not make
allowances for the failure of other sources to comply. See In the Matter of: _Nationaf Pollutant
Discharge Elimination System Permit for Blue Plains Sewage Treatment Plant No. D'C 0021199,
1 E.AD. 531 (EAB 1979).'

¢. The District has been Afforded Due Process.

"The Districi also faﬂs té set forth any Viéiation of due process. The Districf does not argue
the Region has failed to adhere to the notice and comment requirements of an NPDES permitting
proceeding. Rather, the District contends it was entitled to even more process than EPA’s
régulations require in that: 1) it did not have the opportunity to participate in the state rulemaking
surrounding development of Rhode Island’é narrativle standard (Dist. Pet. at 9); the Region failed
to articulate its interpretation of the state’s narrative standard through formal rulemaking
procedures (z'd. at9, 17-18); aﬁd 3) the Region failed to require Rhode Island to identify a .
methodology for applying its narrative nutrient criteria, as is requifed for narrative toxic
standards. (/d. at -1 8).

Underlying these claims is dissatisfaction with the regulatory process EPA established to
guide fhé permit writer in interpretation of narrative water quality standards in order to develop
water quality-based effluent limitations. See 40 C.F.R. §122.44(d)(1)(vi)._ See also supra at
Section II.A.1. The District’s argumehts amount to a collateral attack on these regﬁlations,

which (iri addition to its claims of constitutional error) are not appropriately raised in this

! Even if the Rhode Island permits themselves were inequitable or insufficiently stringent, which they are not, this
similarly would not be a basis for further weakening the permit at issue here. Although EPA looked to the Rhode
Island permits as a reference point and as an additional factor in confirming the overall reasonableness of the
nitrogen limit, the Region has an independent duty under section 301(b)(1)(C) of the CWA to ensure compliance
with water quality standards, and determined that a limit of 5 mg/l would be necessary to meet this standard.
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permitting proceeding. See In re Cily of Irving, Texas, Munia;pal Separ_ate Stoﬁn Sewer System,
10 E.A.D. 111, 123 (July 16, 2001). On this basis alone the Board should deny review.

In any event,. the procedures governing this permit reissuance have provided the District
. with full vopp'ortunity to comment on EPA’s interpretation and application of the felevant Rhode
Island narrative water quality standards. See RTC at 102 (Ex. 2). The District has ably taken - |
advantage of that process — including its participation at the public_hearing on the permit, its
review of the administrative record on two separate occasions, its submission of robust written
comments nrepared with assistance from counsel and engineering consultants, and its appeal to
this Board.

With regard to the Dietrict’s claim tha‘l[ it was not afforded epportunjty. to participate in
the state rulemaking. underlying the narrative nntrient criteria, the District has not offered any
detail as to ‘ehe commentary it would have possibly offered at that time. As required by the
CWA, Rhode Island has adopted water quality criteria sufficient to nrotect designated and
'existing uses of each water body. See 3.3 U.S.C. §§1313(a)-(c). See also 40 CFR §131.1 i(a).

- These criteria may be numeric or narrative. 40 C.F.R. §§131.3(b), 131.1 l(b)( D-(2). The CWA
and EPA’s regulations also provide that the state’s standards (and_revisions to the standarde) are
subject to EPA review to determine whether the standards meet the minimum requirements of
the CWA. 33 U.S.C. §§ 1313(a), (c).‘ See also 40 C.F.R. § 131.20. Rhocie Island has adopted
(and EPA has approved) the following narrative criteria applicable to the nitrogen limit:

At a minimum, all waters shall be free of pollutants in concentrations or
combinations or from anthropogenic activities subject to these regulations that:

1. Adversely affect the composition of fish and wildlife;
ii. Adversely affect the physical, chemical, or biological
integrity of the habitat; ' :

iii. Interfere with the propagation of fish and wildlife;
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iv. Adversely alter the life cycle functions, uses, processes and
activities of fish and wildlife....” Rule 8.D.(1).

There shall be no nutrients “in such concentration that would impair any usages
specifically assigned to said Class, or cause undesirable or nuisance aquatic .
species associated with cultural eutrophication.” Table 2, Rule 8.D.(3)10; see
also Rule 8.D.(1)(d). :

Addiﬁonal relevant regulations include Rule 9.A. and B., which prohibit discharges of pollutants
which alone or in combination will likely result in violation of any water quality criterion or
interfere with one or more existing or designated uses, and prohibit discharges that will further
degrade waters which are already below the applicable water quality standards. See also RTC at
102. As the Region summarized in its Response to Comments:

In short, Rhode Island’s criteria prohibit discharges of nutrients that would

impair or interfere with uses. The District has not explained how these

criteria do not appropriately protect uses or otherwise contravene the

requirements of Section 303(a)-(c) of the CWA. Nor does [the District] offer

‘what possible commentary or concerns it would have raised during the - '

development of such narrative criteria by Rhode Island. The more specific

objections [the District] has raised elsewhere in its comments relate to EPA’s

application of these criteria in establishment of the nitrogen effluent limit.

And, as is detailed above, [the District] and other interested persons have had

full opportunity through this permitting proceeding to comment on the

Region’s interpretation of and application of Rhode Island’s narrative

criteria. ‘

RTC at 103.

The District never confronts this response, offering instead a new argument that the
Region’s interpretation of Rhode Island’s narrative criteria should have been undertaken through
formal notice and comment rulemaking pursuant to 33 U.S.C. §1313(c)(4)(B). See Dist. Pet. at
16. The Board should reject the argument outright in light of the District’s failure to preserve it.
| Moreover, the provision of the CWA on which the District relies has no applicability to this .

permitting proceeding. Rather, 33 U.S.C. §1313(c)(4) authorizes EPA to promulgate water "
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quality standards only where a state has failed to do so. Here, Rhode Island has in place a water
quality standard tha;t EPA has approved. Further, Rhode Island has éxercised its prerogative to
express its nutriént criterion as a narrative.

The District also cannot avail itself of arguments that the Region Violatedv due process by
‘not requiring Rhode Island to identify the methodology for applying its narrative nutrient criteria,
as 'is.required in EPA’s regulations related to toxics control. See Dist. Pet. at 17-19. See also 40
C.F.R. §131.11(a)(2). This proviéion of EPA’s regulations applies to development of state
standards regulating toxiqs,. not riutrienté. Moreover,.this argument alsQ was not raised in
comments and, therefore, was ’not preserved for review. Maui Elec. Co., 8E.AD. at9.

The Disfrict’s reliance on three state cases in support of it-s» due process claims is, at best,
-wishful thinking. See Dist. Pet. 18-19 (citing City of Cookeville v. Tennessee Water.Quality
Control Board, No.02-3694-111 (Davidson Cty., Tenn. Chaﬂcery Ct._Jl'lly 31, 2003); Monogahela
Power Co. v. C’hief Olffice of Water Resources, No. 99-AA-66 (Cir. Ct. Kanawha Cty, W.VA.
May 1, 2001); City of Burbank v. State Water Resources Control Bd., 4 Cal. Rptr. 3d 27 (Cal.
App. 2d Dist. 2003). City of Cookeville involved a challenge toa nurﬁerié nitrogen limit in a
. NPDES permit that was imposed before the state had promulgatéd its nutrient criterion. C‘ity of
Cookevflle v. Tennessee Water Quality Control Board, 2004 WL 2607539 (2004) at *2 (“At the
time that the City was issued the 1998 D’raft Permit, the Board has not promulgated any Water
Quality Standards regarding organic enrichment.”). The Burbank case in?blves limits based on
narrati\./e toxic criteria, not nutrient.criteria. Bu;'*bank, 4 Cal. Rptr. 3d at 30-32. Moreover, the
court reversed a lower court deqision holding that derivation of the numeric limits had not been
adequately explained. Id. at 28. Mbnogaheia Power involved a challenge to the state’s §303(d)

list. Monogahela Power Co. v. Chief, Office of Water Resources, 567 S.E.2d 629 (W. Va. 2002).
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Not only is this inapposite, but the court again reversed the lower court ruling on which the
District relies. Accordingly, all three decisions are of no utility to the Board’s decision here.

Other than expressing a preference that Rhode Island’s standard be numeric rather than
narrative, the District does not explain how the State’s narrative standard fails to meet the
requirements of the CWA or EPA’s regulations. Furthermore, other than rhaking repeated
assertions that it has nbt been afforded sufficient procedural rights, the District fails to explain
. exactly what arguments it has been prevented from offering. Finally, to the extent the District °
seeks to challenge the regulation that guides intefpretation of ﬁarrative standards, such a claim is
not appropriétely brought in thes_e proéeedings.

d. The District’sNew Claim of Inappropriate Ex Parte Communications
Should be Rejected. -

The District raises yet another new argument on appealz that the Region engaged in
Prohibited ex parte communfcations with Rhode Island._ According to the District,
communications between EPA and Rhode Island prior to the issuance of the:draft permit ran
afoul of 5 U.S.C. § 557(d)(1)(E). See Dist. Pet. at 8-9. As a preliminary matter, the District
failed to raiée this issue in comments and, therefore, the issue is not properly preserved for
review. Moreover, the provision of the Administrative Procedure Act referenced by the District
pertains only to formal agency adjudicative or rulemaking proceedings. 5 U.S.C. §557(a);
These procedurés are iﬁapplicable to this permitting proceeding. Section 402 of the CWA only
requires informal adjudication of permit applications. See Dominion Energy Brayton Point, LLC
v. Johnson, 443 ¥.3d 12, 16 (1st Cir. 2006). Moreover, it is hard to imagine how the Region
could develop a water quality-based effluent limitation without conversations with affected

states.
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The communication et the heart of the District’s claim is an Appendix to a
Performance Partnershfp Agreement (PPA) between EPA and RIDEM, which was signed in
February 2006.' (Ex. 30). PPAs are a vehicle used by the Region to outline the goals, activities
and ections that the state enVironmen_tal agency will be completing over a pe'rfofmance cyele.
The District objects that the Appendix reflects EPA’s commitment te initiate permitting
proceedings based on the nitrogen loading reductions proposed by RIDEM to those
Massachusetts facilities contributing to impairments in Narragansett Bay. According to the
District, this “crossed the line” into forbidden communications and givee “the impression” that
the Region had decided upon a limit of 5.0 mg/l some time ago. Dist. Pet. at 9.

While the Appendix to the PPA reflects the Region. was nearing readiness to initiate the
process to establish such limitations, it nowhere indicates any intent to circumvent the NPDES
permifting process. Te the contrary, the record of this proceeding reflects that the_ Region took
seriously its obligation to receive and considerlopposing views, including scheduling a public
hearing on its own ihitiative and taking several months to prepare a 122-page response to the

-comments it received. That the communication between the Region and RIDEM>reﬂected in the
Appendix in no wayruridermined this process is fnanifest in that the District points to no specific
harm it has suffered as a result.

Because the Appendix to the PPA reflects little more thaﬁ the Region’s intent in 2006 te
initiate a permitting process including nitrogen reciuctions, the Region did not designate the PPA
in its recerd for this proceés. The District was initially in apparent agreement with the Region
regarding the insignificance of the document; although the document was produced to counsel
for the District prior to the close of the comment period (see Letter dated May 22, 2007 from

Stephen Perkins (Region 1) to Kathleen Freeman, Esq. (Bowditch & Dewey) (Ex. 31), the
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District only raises its concerns_now.17 Furthermore, the document, like other recent PPAs
between the Region and New England states has long been publicly available through the
Region’s website. See hﬁp://www.epa.gov/regionl/eco/ri/. |

Although not touched on by the District, thé Appendix speaks more to the Region’s role
vis-a-vis RIDEM and MassDEP than to establishment of a particular effluent limitation. The
document nétes the need for the Region to work with both RIDEM and MassDEP “to ensure
equitable regulation of WWTF discharges impacting the Seekonk River, Providence River, and
Upper Narragansett Bay.” See 2006 PPA at Appendix B (Ex. 30). This is an appropriate and
important role for the Region, pafticularly in light of the backdrop of MassDEP’s initial
opposition t.o the establishment of any numeric nitrogen effluent limitations on Maséachusetts
facilities aﬁd the fact that RIDEM had> already moved forward with RIPDES permits including
nitrogen limitations for Rhode Island facilities. Id. EPA, RIDEM and MassDEP have continued
good faith efforts to resolve differences on these issues. We have reached some agreement, as
reflected in EPA’s recent issuance of permits to two other Massachusetts facilities (Attleboro and
North Attleborough) which include effluent limitations for total nitrogén of 8 mg/l. See
‘Attleboro 2008 NPDES Permit (AR 181); North Attleborough 2008 NPDES Permit (AR 183).
While MassDEP did not endorse these efﬂﬁent limitations, it did not appeal them. The Region
has committed to continuing to work with its state partners to ensure that the compiiance

schedules for implementing the perﬁﬁt requirements are equitable. RTC at 58 (Ex. 2).

7 The May 22, 2007 correspondence to the District’s counsel was in response to a FOIA request and the Region has -
not designated the correspondence in the administrative record for this proceeding. The Region does not seek to
supplement the record with this correspondence, but rather, to demonstrate that the District’s argument regarding
Appendix B was reasonably available prior to the close of the comment period. Indeed, the District did make
reference in its comments to-another document provided to counsel via the same correspondence. See Comment
#F26, RTC at 64 (commenting on email correspondence regarding a facility located in Wareham, MA).
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The District contends that, because the Region spoke with RIDEM before the draft permit
was issued; it also should have acceded to the District’s reqﬁest for a meeting at the close of the
public comment period.i See Dist. Pet. at 10 & n.2. The Region, however; determinéd that, in
light of the substantial number of parties who participafed at the public hearing and submitted
written comments, it would not be appropriate or product_ivev to enter into discussions regarding
the f)ermit limits with the District without providing the same opportunity to all interested
parties. Id. Moreogfer, the Region did provide an informal opportunity for the District to ask -
questions and to discuss the permit at a public inforrnational session held immediately before the
_ public hearing on May 9, 2007. At that segsion, R_égional technical sfaff and management
provided an overview of the proposg:d limits and then.offered the .opp(.)rtunity for questions.

Review on the claim of inappropriate ex parte communications should be denied.

9. The Requirement that the District Continue to Operate Treatment During the

Winter Season to Denitrify its Effluent is Reasonable and Consistent with the
CWA and Applicable Regulations.

In addition to the seasonal total nitrogen effluent limitation of 5.0 mg/1, the Permit
requires the District to operate its treatment facilities (other than the carbon source needéd to
meet the seasonal limit) during the period November to April in order to denitrify its effluent.
Permitatn. 9. CLF contends the Region should have included a numeric effluent limitation,
similar to the Region’s decision to include a phosi)horus effluent limitatilon‘during the winter
period. CLF Pet. at 15. The District, wlﬁle écknowledging the underlying purpoée of the
requirement, contends that the provision is too subj ective. Dist. Pet. at 53. The District suggests

the provision be amended to provide that the District operate the facility in a manner which “in

the best judgment of the District” will meet permit conditions. Id.
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With regard to CLF’s contention that the Region erred in not including a numeric effluent
limitation for nitrogen for the winter period, the Region explained its rationale as follows:

In typical wastewater treatment plant effluent, both phosphorus
and nitrogen are present in the dissolved phase. Typical effluent
also includes particulate phosphorus, but very little particulate
nitrogen. The predominate form of nitrogen in municipal
wastewater discharges is dissolved inorganic nitrogen (primarily
ammonia, nitrite and nitrate). Also, dissolved inorganic N forms,
especially nitrite and nitrate, are highly soluble and do not
precipitate easily or sediment out when freshwater enters the
brackish zone of estuaries as inorganic P is likelyto do. See
Nutrient Criteria Technical Guidance Manual, Estuarine and
Coastal Marine Waters (EPA-822-B-01-003, October 2001). -

The RIDEM nitrogen reduction analysis and supporting scientific
documentation indicates that the winter contribution is not
significant. See, e.g., RIDEM Response to Comments on Total
Nitrogen Permit Modifications, June 27, 2005, page 26.
However, in light of the uncertainties with the fate and transport
of winter contributions of nitrogen through the system and the
potential that these contributions will add to the pool of nitrogen
available during critical periods, the permit requires that
UBWPAD [the District] optimize the treatment facilities in the
winter period in order to minimize the potential for higher winter
loadings to prevent attainment of water quality standards.

RTC at7-8 (Ex. 2). Inits response,,the Region specifically cited page 26 of RIDEM’s response
to comments related to some RIPDES permit issuances. In that document, in turn, RIDEM
explained that:

While nitrogen loading throughout the year has the potential to
contribute to the pool of nitrogen available during critical periods,
the general consensus of participants in the technical advisory
committee that DEM established to assist with efforts to develop a
water quality model and TMDL for the Providence and Seekonk

- Rivers was that the winter contribution is not significant. This is
also supported by work completed by Doering et. al. (1990)
which stated that their analysis and previous mesocosm
experiment data showed that dissolved nitrogen concentration in
the Providence and Seekonk Rivers result form [sic] external
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sources, while lower portions of the bay are largely driven by
internal recycling. - :

. RIDEM Response to Comments at 26 (Ex. 15; AR 192).

CLF argues that, since the Region “eXpresoly recogniZéd that winter contributions will
add to the pool of nitrogen causing violations of water quality standards,”- the Region was
obliged under 40 CFR 122.44(d)(1)(i) to add an effluent limitation. CLF Pet.. at 15. CLF
misapprehends the Region’s conclusions. Based on its knowledge that the predominant form of
nitrogen in wastewater effluent is dissolved, tho conclusion of RIDEM’s technical advisory
committee that the winter contribution of nitrogen is not significant and the supporting work by
Doering, the Region lacked sufficient information to conclude that discharges of nitrogen from
the District during the non-growing season had the reasonable poteofial to accumulate and to

~ contribute to impairments in the Narragansett Bay during the summer growing period.”® Absent
a ﬁnding of reasonable .potential, the Region appropriately determined not to impose a numeric
water-quality based effluent limitation. Accordingly, the Board should deny review.on this
gromd. |
Short of an effluent limitation, the Region nonetheless imoosed a requirement thaf the

District operate its treatment processes to minimize the potential for sediment nitrogen impacts:

The permittee shall operate the treatment'facility to reduce the

discharge of total nitrogen during the months of November —

April to the maximum extent possible, using all available

treatment equipment in place at the fac1hty The addition of a
carbon source that may be necessary in order to meet the total

'® By contrast, based on its knowledge of phosphorus dlscharges from wastewater treatment plants and phosphorus
loadings in the Blackstone River, the Region did conclude that there was a reasonable potential for phosphorus
discharges during the non-growing season to accumulate and to cause or to contribute to violations of water quality
standards during the growing season. RTC at 5 (Ex. 2). Accordingly, the Region included an effluent limitation for
. phosphorus for the winter period. Permit at 1.A.1 (Ex. 3). None of the petitioners challenges that limitation here.



82

nitrogen limit during the months of May — October is not required -
during the months of November — April.

Permitatn. 9. (Ex. 3). This condition is appropriate under Section 402(a) éf the Act, 33 U.S.C.
§1342(é) which provides EPA considerable ﬂe)'(ibility in fréming permit conditions to ac_hieve a
desired reduction in pollutant discharges. Seer City of Moscow, 10 E.A.D. at 171; Natural
Résource_s Defense Council, 568 F.2d at 1380.

The District does not challenge the Region’s authorify to impose such a condition, But
argues that the requirement is impermissibly vague. In particular, the District raises concerns
about the standard against which its performance will be evaluated, arguing that it will be in “the
uncomfortable position of never knowing whether or not it will be deemed in compliance based
on someone else’s interpretation” of whether it has reduced the discharge of tot'cllllnitrogen to the
maximum extent possible. Dist. Pet. at 53. The District suggests replaciﬁg the standard of
performance with the following language: “The permittee shall operate the treatment facility
during the months of November — April which, in the best judgment of the District, manages
total nitfogen output in such a manner as to ensure compliance with effluent limits.” Dist. Pet. at
53 (emphasis added).

It is the District’s proposed language, not the requirement in the permit, that is subjective.
The permit condition, by contrast, does not evaluate compliance based on the views of a specific
entity or individual. Rather, the permit simply requires the District to operate “all available
treatmeﬁt” to denitrify to “the maximum extent possible.” This requirement ié véry similar to the
standard permit condition in EPA’; regulations requiring all NPDES permittees to “at all>times-
properly operate and maintain” all treatment systems. See 40 CFR §122.41(e)(requiring that

permittees “at all times properly operate and maintain all facilities and systems of treatment and
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control (and relatéd appurtenances) which are installed or used by the permittee” to comply with
permit limits.). As required by reg_.ulati’ons, this standard condition (requiring the District
“properly opérate and maintain” all treatment facilities in order to meet its limits) has been in
prior ipermits issued to the District and is included in the permit at issue here. See, e.g., Permit at
Part II (AR 1). The requirement thaf the' District denitrify during the winter season to the
maximum extent possible using all available treatment (other than a carbon source) is
comparable and sufficiently clear to apprise th¢ District of required conduct. Accordingly,
- review should be denied.

B. The Region’s Phosphorus Limit Was Based Upon a Reasonable Interpretation of
Massachusetts Water Quality Standards and EPA Guidance. '

The District and the Conservation Law Foundation both challenge the Region’s seasonal
phosphorus lifnit 0of 0.1 mg/l. The District ésserts three sets of arguments. First, it contends that
the total phosphorus effluent limitation of 0.75 mg/l in the 2001 eXpired permit may in fact meet
Massachusetts narrative nutrient criteria. See Dist. Pet. at 33, 36, 39. Under this theory, the
Regioh mﬁst await completion of the District’s current upgrades before movingvforward with a
more stringent limit. Second, similar to fhe arguments it made with regard to the nitrogen limit,
the District:argues that any effort to deveiop-a numeric phosphorus effluent limitation based ona
Massachusétts narrative criterion must be based on a TMDL or mathemétical model — either its
own model or some other modeling effort. Id. at 34-35, 37-38: Finally, the District contends |

-that the Region failed tQ afford the District the benefit of dilutiQn in the decision to apply the
limit to discharges that occur during wet weather events. Id. at 36-37. CLF, on the other hand,
argues that the seasonal limit of 0.1 mg/l is insufficiently striﬁgent and should be set as low as

current levels of technology. CLF Pet. at 16-18. Review should be denied on each of these
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points, because the explanations provided by the Region were adequate and its determinations
* reasonable and independently justified under Massachusetts Standards. -

1. The Limit in the Expired Permit (0.75 mg/l) Will Not Meet Massachusetts
Narrative Nutrient Criterion.

The District contends the Region abused its discretion by proceeding to issue a new and |
more stringent limit for phosphorus before assessing the effectiveness of upgrades undertaken to
meet the limit of 0.75 in the expired 2001 permit. Dist. Pet. at 59-60. Suggesting that
impairments in the Blackstone River are the result of ﬁeriodic excursions above the old limit
during the time that the District has been completing treatment upgrades, the District argues that
the old limit may in fact satisfy Massachusetts narrative criteria. Id. at 35-36. The District
attempts to bolster its argument by citing outputs of the dissolved oxygen model (the QUAL2E)
that the Region used during the last permit issuance. Id. at 39. In its Response to Comments,
however, the Region clearly explained that the limit of 0.75 mg/] in the expired permit was
established to address dissolved oxygen criteria only, and did not take into account impacts of
cultural eutrophicatioh. In assessing these impacts in this permit reissuance, the Region found
thaf the loading allowed under the 20‘01 permit wbuld havé a reasonable potential to cause or
contribute to a violation of Massachusetts narrative nutrient criteria. The Region groﬁnded this
determination in its assessment of site-specific data, as-well as the fact that. the loadiﬁgs allowed
under the prior permit would result ih in-stream phosphorus concentrations that far exceed the
range of phosphorus concentrations recommended in national‘ ambient criteria; national guidance
and peer-reviewed literature.

As the Region explained in its Response to Comments, it established the 0.75 mg/] limit

using a dissolved oxygen model called QUAL2E that was developed as part of the Blackstone
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River Initiative. See Blackstone River Watershed Dissélved Oxygen Waste Load Allocaﬁ'on for
Massachusetts and 'Rhode Islallfzd,. November 1997 (AR 130). RTC at 166. As the Region made
clear at the time, the 0.75 mg/1 limit did not address eutrophication-related impairments. See
1999 Response to Comments at 9 (Ex. 23; AR 74). The Region expressly cautioned that even at
0.75 mg/1 total phosphorus, the model indicated that chldrophyll a values and diurnal dissolved
oxygen variations would still be. at levels of concern due to cultural eutrophication: “While the
model assesses cultural eutrophication, as _rebresented by the response variable éhlorophyll a, the
waste load allocation did not establish limits necessary to control eutrophi(;ation consistent with
the ﬁarrativc criteria in the standards. Phosphorus reductions were evaluated only to the poiht
where the model indicated-thét minimﬁm dissolved oxygen criteria would be met.” Id.

Ignoring the record on this point, the District argues that.QUAL2E clearly demonstrates
that Massachusetts narrative criteria will be met with a limit Qf 0.75 mg/1 since the model
predicted chlorophyll a levels should be reduced to 22 ug/l at low flow conditions. .Dist. Pet. at

| 39. The single value of 22 ug/l referenced by the District was predicted at a location in the
Rhod¢ Island portion of the Blackstone River. See Dissolved O);ygen Wasteload A?locatio'n at18
(AR 130). The District can point to nothing. indicating that a limit of 0.75 mg/l is sufficient to
control the éffects of cultural etitrophication (including severe macorphytic growth, odors and
adverse impacts to the benthic community) in. the reach of the River immediately downstream
from its dischérge.l The Rggion made clear that a more stringent limit than 0.75 mg/l was

necessary to address these impacts. See RTC at 75."°

19 Notw1thstand1ng the District’s sudden enthusiasm with the QUAL2E model (which it vigorously opposed in the
prior permit issuance), the Region notes that the incomplete HSPF modeling efforts the District urges upon the
Board, discussed infra at Section I1.B.3, show both peaks and seasonal average chlorophyll a values in the Rhode
Island stretch of the Blackstone much higher than 22 ug/1. :
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The record also shows evidence of severe impairments immediately downstream of the

District’s discharge even during those times when the District’s phosphorus loadings were |
‘approaching the 0.75 mg/1 limit in its expired permit. For instance, the U.S. Army Corps and
Ma»ssDEP‘ st-udies-, included field work over the spring and summer of 2003. The District’s
average phosphorus discharge between April- and August was 0.9 mg/l. Average monfhly
discharge concentrations were as follows: April 0.8 mg/l; May 1.2 mg/1; June 0.9 ﬁgl; July 1.0 -
mg/l; August 0.8 rrig/l. See Daily Monitoring Reports (AR 91). The Army Corps’ study |
includes four photographs taken in July 2003 depicting “dramatic evidence” of macrophytes in
the reach immediafely downstream of the District’s discharge (between water quality monitoring
- stations BACO03 through BAC07). See U.S. Army Corps Water Quality Evaluation and
Monitoring at 113 and Figure 38 (Ex. 9 and Ex. 9.2). The Corps described the macrophytes in
this reach as “dense, thick, andl‘long masses covering most parts' of the riverbed.” Id. at 122.
(Ex. 9). bThe Corps conﬁnued: “In addition to the macrophytes, t_he river-section between
BACO06 and BAC07 mats of Sirogyra spp., a filamentous gfeen algae, were also obseﬁed
growing at the side of the channel on macrophytes or fallen branches of trees.” Id. at 124.
MassDEP;s field observations over the course of April through September corrobo_rate that, as
the summer progressed, “the macrophyte-cover increased dfa’matically.” Blackstone Rivef
Watershed 2003 DWM Water Quality Monitoring Data, TM-51-10 at 13. (Ex. 10). On
September 15, 2003, MassDEP noted virtually 100% cover of the entire river bottom by aquatic
vegetation and rooted ﬁlamehtous algae. See Blackstone River Watershed 2003 Biological
Assessment, TM-51-11 at 13. (Ex. 11).

| The District makes much of the fact that, in its Response to Comments, the Region

inadvertently referenced MassDEP’s findings detailed above (i.e., of 100% cover of the river



87
bottom with aquatic growth) as having faken place as part of the assessments conductéd in
August rather than those conducted in September. See Dist. Pet. at 36.20 Accorcﬁng to the
District, the Region cohipounded this error by comparing MassDEP’s findings in September (of
severe and extensive acquatic plant growth) with the District’s phosphorus loadings in Aﬁgust
(which were lower than loadings in September).- Id The sugg'estion is that the blanket of
macrophytes observed on Septeﬁber 15 were due to unusually high loadings during the first two
weeks of September and that impairments, if any, were insignificant at times over the summer

“when ‘;he District’é loadings were lower. The Dis;crict misses ';he Region’s larger point:
significant impairments‘wer‘e documented by both MassDEP and the Army Corps over the
course of.their studies.  For instance, the Corps photographs depicting macrophytes that were
“dense, thick and long masses, covéring most of the riverbed” were taken in July 2003. See U.S.
Army Corps Water Quality Evaluation and Monitoring at 113, 122 (Ex. 9) and Figure 38 (Ex.
9.2). The substantial aquatic growth that preceded the almost 100% cover observed in
Septenibér is evidence of severe impairment.

Furthermore, the loadings allowed under the prior permit far exceed ahy of the
recommendations in national guidance and peer-reviewed literature. As is défaileci above, supra
at Section 1.B.4., these sources set forth recommended in—streéﬁ phosphorus Valﬁes ranging from
10 ug/1 (0.01mg/1) to 100 ug/l (0.1 mg/1) in order to control cultural eutrophication.‘ Given the
lack of any sig_niﬁcént dilution of the District’s discharge under 7Q10 conditions, a total

- phosphorus discharge of 750 ug/l would result in an in-stream concentration of 682 ug/l

2 MassDEP’s efforts are reflected in two reports. Water chemistry measurements and habitat quality assessments
were conducted from April through early October and are documented in Blackstone River Watershed 2003 DWM
Water Quality Monitoring Data, TM-51-10, MassDEP, May 2005 at 3 (Ex. 10; AR 154). Macroinvertibrate and fish
communities were assessed in September 2003 and are documented in Blackstone River Watershed 2003 Biological
Assessment, TM-51-11, MassDEP, April 2006 at 4 (Ex. 11; AR 125).
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(assuming zero upstream phosphorus and a discharge at design flow). Fact Sheet at 9-10 (Ex. 1).
The assumption of zero background means the District’s discharge on its own would cause this
in-stream concentration in the absence of any other sources. An in-'strearﬂ concentration of 682
ug/l is far in excess of the protective range of 10 ug/l to 100 ug/l. Id. See also RTC 105-09 (Ex.
2).

The Region’s decision to move forward with a more stringent limit at this time is also
consistent with thé CWA and EPA’s regulations, which provide for reissuance of permits on a
regular basis so that permit terms are revisited and reviewed rather than left unexamined and
unchanged for long periods of time. See RTC at 31 (ciﬁng 33 USC §§ 1342(a)(3) and (b)(1)(B),
and 40 C.F.R. § 122.46(a)). This regular and periodic review supports the CWA’s goal of
restoring and maintaining the chemical, physical and biological integrity of the Nation’s waters.

- Id. In this case, such review is particularly appropriate since the underlying bases for the 0.75
mg/1 phosphorus limit had not been reviewed in some time: EPA first propoéed the 0.75 mg/l
limit in the District’s 1999 permit, which was appealed and not finally resolved until 2001. R7TC
at 31. (Ex. 2). In the intervening years, the Agency has developed a growing aWareness of
nutrient-related issues and a commitment to resolve those issues. The Region explained in its
Response to Comments in this permitting proceeding:

Nutrients (nitrogen and phosphorus) are one of the leadiﬁg causes of water

quality impairment in our Nation’s rivers, lakes and estuaries. Virtually

every State and Territory is impacted by nutrient-related degradation of

our waterways. Massachusetts has listed Clean Water Act Section 303(d)

nutrient-related impairments for numerous water bodies. Over the last

nine years, EPA has taken a number of steps to provide leadership and to

work in partnership with states, territories and unauthorized tribes to

address nutrient impairments. EPA issued a National Strategy for

Development of Nutrient Criteria in June 1998, and followed with a

November 2001 national action plan for the development and
establishment of numeric nutrient criteria. EPA published technical
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guidance for developiﬂg criteria for lakes and ;eservoirs in May 2000,

rivers and streams in June 2000, and estuaries and coastal waters in

October 2001. EPA also published recommended nutrient criteria for most

streams and lakes in 2001.

RTC at 25.

Finally, the Region expléined that the District’s “concerns fegarding the ﬁming of permit
issuance as it relates té the ongoing upgfades are more appropriateiy addressed through
compliance scheduling, rather than throﬁgh delay of permit issuance. For example, it may be
appropriate to allow some period of time to operate the new plant bcfore making a final decision
- on all aspects of additional treatment facilities to enable [the District] and its consultants to
determine the most cost-effective .technologies for achieving the new limits. ” - RT C at32. -

The Distri_ct does not confroht any of tilese responses, but simﬁly asks this Board to direct
the Region to postpone imposition of a more stringent phosphorus limit. Review, accordingly,
shouid be denied. |

2. The Region’s Decision to Move Forward Absent a TMDL or otiler Mathematical

Model was Reasonable and Warranted to Address the Significant Impairments
in the River.

In its néxt set of arguments, the District contends that ;che only way to derive a numeric
effluent limitation from MassDEP’s narrative nutrient criteria is via a TMDL or other
mathematical model. The Distri;:t asserts that the Region “simply cite[d] cultural
eutrophication” as the basis for the phosphbrus limitvwithout making a sufficient connection
between speciﬁc.l'e%/els of phosphorus reduction and the protection of existing and designated
uses. Dist. Pet. at 34-35. Ac'cofding to the District, the Region’s reliance on Gold Book

recommendations was “outdated” and “irrelevant” (Disz. Pet. at 32), and the only acceptable

‘rr_lethodology would be thrbugh a TMDL (such as that perfofmed for the Assabet or Charles
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Rivers in Massachusetts) or by use of a mathematical model (like the QUAL2E model used as
the basis for the old limit of 0.75 mg/1 or the District’s mére recent efforts to ﬁse the HSPF.
model). Id. at 34-35, 37-38. In its claims, however, the District completely ovérlooks the
Region’s explanation of its technical approach, including its interpretation and application of
Massachusetts’ narrative critefia, and the Region’s reasm_led rationale for proceeding without an
approved TMDL. |
Asa préliminary matter, the record élearly demonstrates that the Region did not simply
“cite cultural eutrophication” as the basis for the total phosphorus limit. The Region’s starting
point was the narrative criterion in Massachusetts Standards which requires that “unless naturally
occurring, all surface waters shall be free from nutrients in concentrations what would cause or
contribute to impairments of existing or deéignation uses. .. .;’ 314 CMR 4.05(5)(c). The existing
“and designated uses of the Blackstone River include habitat for fish, other aquatic life and
wildlife and primary (e.g., switﬁming) and secondary (e.g., fishing and boating) contact
recreétion. 314 CMR 4.06 (Table 12) and 4.05(3)(b). Inits application of MassDEP’s narrative
criterion, the Reéion considered the relationship of phosphorus loadings >and cultural
eutrophication, as ﬁeésmed by reSponse variables such as chlorophyll g, periphyton and
'magrophytes, to establish limitatiéns designed to ensure attainment of Massachusetts water
quality standards. Consistent with the approach set forth in 40 CFR §§ .122:44(d)(1)(vi)(A), (B),
the Region consulted nationally recorhmended guidaﬁce and other relevant technical documents.
Because neither EPA guidance nor the scieﬁtiﬁc litcrature established any definitive quantitative
thresholds for any of the causal or reéponsive variables of cultural eufrophiéation, the Region
applied its best professional scientific judgment and technical expertise to establish permit limits.

To do so, the Region (i) consulted a wide range of guidance, technical information and site-
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specific data, see RTC at 105-110; (ii) considered a variety of possible methodological |
approacheé, see id. at 108-109; and (iii) established a sufficiently protective limit on a site-
specific basis, see id. at 109. |

In ifs consideration of methodological approaches to establishment of the limit, the
Region specifically noted that “[w]hile the various recommended values for‘ ph_osphorus
contained in the materials cited above — e.g., 24 ug/l (Ecoregional Nutrient Criteria) to 100 ug/l
(Gold Book) — Were not specifically developed by or for Massachusetts, these values do feﬂeCt a
range of ambient phosphorus concentrations that are sufficiently low to prevent cultural
eutrophication.” RTC at 109. The Region explained thét it ultimately opted for an in-stream
phosphorus tafget approximatiﬂg the Gold Book value rather fhan the Ecoregional criterion
because the Gold Book employs an “effects-based” approéch, which is often more directly
associated with an impairment to a designated use. RTC at 109. Here, as detailed supra at
Section IB 1, impairments have included the extremely abundant aquatic vegetation in the reach
- of the River immediately downstream of the District’s discharge, low DO, unpleasant odors

notéd by local watershed groups, and an unhealthy benthic community. Based on consideration
of all of these materials, EPA determined that an ambient phosphorué concentration of 0.1 mg/1
would be necessary to control the effects of cultural eutrophication and to ensure complian-ce
with the applicéble nutrient criterion in Massachusetts. Finally, the Region specifically noted the
anticipated and immediate benefits of the effluent limitation on existing and designated uses of
the Blackstone River, including significant reductiohs in plant growth and associated odors that
have “severely impaired the aquatic community and recreational uses of the Blacks;tone River.”

Id at 114.
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The District pays little mind to the Region’s actual explanations and instead characterizes
the Region’s approach as “the arbitrary application of guidelines that are not relevant to the
~District’s setting.” (Dist. Pet. at 34). According to the District, the Region should have
undertaken the type of more refined analyses of specific loading reductions and response
indicators as was conducted for the Assabet River and Charles River. Id. at 34-35. Inits
comments to the Region on this point, the District was more candid that these “approaches”
involved approved TMDLs. See Comments #F12 and #F13, RTC at 39-41 . Inits responses, the -
Region clearly outlined its rationale for vproceeding without an approved TMDL, including:
- the extent of existing nutrient impairments documented in the Blackstone River,
even when the District’s phosphorus loadings were nearing the limit of 0.75 mg/1
in its expired permit, R7C at 40 and 41;
- the fact that MassDEP has only recently announced plans to initiate a phosphorus
TMDL (which, according to MassDEP’s proposed schedule, would not be
completed until July 2013), id.;

- ~ the difficulty that MassDEP and others have experienced in developmg nutrient
TMDLs id. at 40;

- that efforts to calibrate the Q,UAL2E‘ model for use in this permit reissuance were
unsuccessful because the model cannot simulate the dense and rooted aquatic

plants immediat’ely downstream from the District’s discharge, id at 41; and

" the fact that the District is by far the dominant source of bioavailable phosphorus
loadings to the Blackstone River under critical low flow conditions. Id. 2

The Region also noted that neither the CWA nor EPA regulatlons require that a TMDL be
completed before a water quality-based effluent limit may be included in a permit. Jd. Rather,

* water quality-based effluent limitations in NPDES permits must be “consistent with the

2! Although performed on different receiving waters, the ultimate conclusions of the Assabet and Charles River
TMDLs do not support the District’s claim that the limit of 0.75 mg/l in its expired permit is sufficient to ensure
standards are met. The TMDLs assigned all affected POTWs phosphorus effluent limitations ranging from 0.1 to
0.2 mg/l. See RTC at 39-40 (Ex. 2).
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assumptions and requirements of any available [emphasis added] wasteload allocation.” 40 CFR
122.44(d)(1)(vi)(B).

Offered only as an asidé, the District also contends that the new phosphorus limit should
await additiopal assessment of non-point source loadings. Dist. Pet. at 32-33 (“[T]he Region is
clearly in error in its belief that it can addresé cultural eutrophication exclusively by ratcheting
down the District’s effluent limits, without taking any steps to address non-point sources of
phosphorus.” This argument fails to address the Region’é response that the available science
indicates thaf the significant majority of total phosphorus loads to the Blackstone River are from
point sources and that even a high level of non-point source control would not obviate the need
fbr significant point source reductions. RTC at 9 (Exl. 2). In méking this argument, the District .
.also ignores the Region’s conclusions that, in light of the size and location of ifs dis;:harge near
the River’s. headwaters, the District utterly dominates loadings at the point of discharge wﬁere
very severe impacts have been documented. Id. at 41.

F inally, the District cannot avail itself of the argument that the Region should have used
| the.QUALZE dissolved oxygen model (that was the basis for tﬁe 0.75 mg/l phosphorus limit in
the prior permit) to evaluate any needed (;hanges to the limit to satisfy the Massachusetts |
narrative nutrient criterion. See Dist. Pet. at 35. The »Di_stric-t completely ignores the Region’s |
response on this point: that the efforts to update the model based on the data collected by the
U.S. Army Corps of Engineers were unsuccessful. RTC at 32, 41. Oﬁe of the main objectives of
.the Corps bstlbldy was “to dévelop field and léboratory data that expands the steady-state water
quality model used in the [Blackstone River Initiative] and provide further model calibration aﬁd
vvalidation.’.’ Corps Water Quality Evaluation and Modeling at 1 (Ex. 9). However,v as the Region

explained:
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Data collected as part of the Corps of Engineers study [ ] reflected significant |

changes in the system relative to productivity since the Blackstone River Initiative

study that was the basis for the dissolved oxygen waste load allocation. The Corps

of Engineers study indicated high levels of productivity and resulting losses of

phosphorus in the upstream reaches immediately below the UBWPAD discharge.

Macrophytes were documented as dominating these upstream reaches but were

not evident in downstream reaches. The plants that dominated these reaches all

- . have in common that they grow in dense, thick, and long masses and are all

indicators of eutrophic freshwater. Since the model is not able to simulate rooted

aquatic plants, efforts to update the model based on the new Corps of Engineers

data were unsuccessful relative to simulating instream phosphorus levels.

RTC at 41 (Ex. 2).

The District does not even acknowledge the Region’s response, much less demonstrate
that the Region’s conclusion is incorrect or otherwise warrants review. In its calls that the
Region use QUAL2E, the District proposes to send the Region on a futile mission, while
ignoring the fact that the pollutant loading into the Blackstone will continue at unacceptably high
levels. “Less speculation and more empirical evidence is needed by petitioner to justify review
of the permit.” In re Texas Indus., Inc.,2 E.A.D. 277,279 (Adm’r 1986). The District’s
argument does not amount to a demonstration of error, much less the type of compelling
demonstfation of error required to disturb the Region’s considered technical determination. "See
Three Mountain Power, 10 E.A.D. at 58 (“The Board will not overturn a permit provision based

on speculative arguments.”).

3. The Region’s Decision not to Wait an Unspecified Period of Time for
Completion of the District’s Model was Reasonable and Warranted.

Similarly, the Region does not believe it appropriate to await an unspecified amount of
time for the District to complete its ongoing modeling efforts before establishing a phosphorus
effluent limitation of 0.1 mg/l. While we acknowledge the District has no regulatory obligation

to undertake these efforts, the District’s model remains uncalibrated and far from ready for use as
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| atoolin e’stabﬁshment of effluent limitations that meet the requirements of the CWA and EPA’s ,
regulations.

During the public comment period on the permit, the Distr_ict repfesented that it would be
able to complete its modeling efforts by December 31, 2>007, and requested that the Region hold
open the public comment period until thaf time. See RTC at 75 (Ex. 2). The Region explained
that, based on the informvati'on the District had provided about the model and the Region’s
experience with the difficult of simulating the fate and transport of nutrients in a dyhamic system
such as the Blackstone River, that such a delay was not warranted. Id. at 76. The Region also
noted that it was far from certain that the model could be ca_libratéd and verified for low-flow,
7Q10 conditions, and that> this would be necessary in order for the Region to use the model to
establish water-quality based effluent limitations. Id. In light of the extensive impairments in
the River and the Region’ s conclusion that the limit in the priof permit was not sufficiently

 stringent to ensure attainment of Massachusetts water quality standards, the Region explained
that it was not appropriate to further delay permit issuance. Id. Th¢ Region did commit,
however, to reviewing the final results of the District’s efforts and making any appropriate
changes to the permit limits at that time. . Id.

Other than its request that the Region hold open the comment period until December 31,
2007, the District submitted nolother information about the modél during the publié comﬁlent -
- period, which.closed on May 25, 2007. The District has, however, appended to its petition a
ddcument dated October 2008 which contains sdme selected simulations of the uncalibrated and
uncorroborated model. See Dist. Pet. at Ex. G (Blacksi‘one River HSPF Model Scenario Report).

As a preliminary matter, the Board should decline tc-) review the Model Scenario Report

and should deny any attempt on the part of the District to inappropriately supplement the record
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with this information. It cannot be argued that the Region inappropriately 'faiied to consider the
simulations: the document was ﬁot even created until 17 months after the close of the public‘
comment éeriod aﬁd ﬁvo months after the final permit wés issued. The Board has held that
‘documents submitted following permit issuancé cannot be considered pé.rt of the administrative
record. See, e.g., Dominion Energy Brayton Point, 12 E.A.D. at 51‘8-19. See aZSO Inre BPWest
Coast Products, LLC, Cherry Point Cogeneration Facility, 12 E.A.D. 209, 220 n.27 (EAB 2005)
(allowing new substantive issues to be raised after permit issuance “would run.contrary to the
prinéiple that the adminisfrative record for a permitting decision is complete at the time of permit
issuance™). E.g., Steel Dynarﬁics, Inc., 9 E.A.D. at 194 n.32 ("Permitting authorities are under no
‘obligation to consider comments received after the close of the public comment period."); accord
-~ Inre St. Lawrence County Sélid Waste Disposal Auth., PSD Appeal No. 90-9, at 3 n.3 (Adm'r
July 27, 1990) (;"The close of the public comment period is an appropriate benchmark for closing
the adrﬁinistrative record to receipt of new information.").

That the model is not ready for use is manifest in that the District cannot explain exactly
how EPA should use the éimul-ations in this proceeding. While claiming that the Report
represenfs “[s]ignificant outputs” and “highly useful information concerning annual variability in
nutrient loadings, the cumulative effects of various nﬁtrient control strategies and the importance
of non-point sources,” (Dist. Pet. at 38), the District fails to explain in its petition exactly what
these are or how their use would result in alternative permit limits. Rather, the District leaves to
» the Board the task of seérching through the simulatfoné to answer these questions.

By submitting selected runs of its incomplete model, the District’s apparent goal is to
convince the Board that the significance of non-point source loadings justifies delay pending

_further studies and completion of a TMDL-like effort: “The studies pbint out the clear need to
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assess control of all sources of nutrients before emBarkiﬁg on strategies which are singula.rlly.
focused on point source control strategies.” Dist. Pet. at 38. See also Dist. Pet. at 32-33 (“the
Region is in érror in its belief that it can address cultural eutrophication exclusiveiy by ratcheting
down the District’s efﬂuént limits, without taking any steps to address non-point sources of |
phosphorlis.,”).22 In its call for delay and further study, however, the District completely ignores
the Region’s explanations for moving forward now. These include tﬁe documentation that the
old permit limit of 0.75 mg/1 cannot ensure attainment of standards; RTC at 40 and 41; the fact
that allowable loadings under the old limit of 0.75 mg/l will résult in in-stream phosphorué
concentrations far exceeding recdrﬁmendations in available national guidan'c.e, technical studies
and peer-reviewed literature; RTC at 35; thevfact that, under 7Q10 conditions, point sources will
continue to be the dominant source of phosphorus loadings even after the current upgrade is
completed; R7C at 41; and that the District will continue to be, by far, the largest single source of
_phdsphorus’ léadings to the River. Id The District also ignores that, in its decision to move
forward, the Region took into account its knowledge of the difficulty of conducting nutrient
TMDLs, and that MassDEP only recently announced plans to begin a TMDL for the Riv‘er,
which will not be completed until the summer of 2013. Id. Finally, the District fails to confront
the substantial and immediate benefits that are anticipated from compliance with the new

phosphorus limit, including “significant reduction in algal growth and associated odors that have

22 That the District’s modeling efforts are focused on highlighting the significance of non-point source loadings and
not in development of scenarios that can be used to establish water quality-based effluent limitations is manifest in
such choices as: 1) the simulations and analyses are focused on historical discharge flow volumes and not permitted
design flows as required by permitting regulations (Model Scenario Report at ix); 2) no model simulations are
provided under 7Q10 flow conditions consistent with requirements of the Massachusetts Water Quality Standards;
3) the dissolved oxygen simulations provided only evaluate summer average dissolved oxygen levels which provide
no indication as to whether or not the Massachusetts minimum dissolved oxygen standard of 5.0 mg/l will be met;
and 4) modeling scenarios only evaluate total annual nitrogen loadings to Narragansett Bay rather than providing
any focus on the critical period of May through October when point sources will be more dominant.
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seVerely impaired the aquatic community and recreational uses of the Blackstone River.” RTC at
114.

. In the event the Board nénetheless determines the need to review the Model Scenario
Report to evalﬁate the reasonableness of the Regioﬁ’s debision not to await completion 6f the
District’s modeling efforts, the Region highlights the lack of any evidence that the model is
calibrated and verified. (Calibration réfers to the process of adjusting model parameters éo that
the resulting predictions give the best possible fit to observed dafa. Verification or corroboration
refers to the evaluation 6f how well the model actually works following calibration.) While the
District makes reference to the technical advisory committee that provided guidance and
technical comments on its calibration approach (Dist. Pet. at 38), its Petition is notably silent
with regard to any of fheir opinions; Also telling is that the District chose not to submit any
information from the calibration report for its modeling effort. See Model Scenario Report at ix
| (noting only that “a description of model development and calibration” is presented in a separate
report). Whﬂe the Model Scenario Report notes that ‘;fllrther feﬁnement” of model calibration is
planned for dissolved oxygen and chlorophyll a, the Report offers no information as to efforts to
calibrate phosphorus ‘and nitrogen. Id. at ix. The model cannot be considered calibrated and
verified until it can accurately simulate both causal (i.e., phosphorus and nitrogen) and response
| variables (i.e., chlorophyll a and dissolved oxygen) for the length 6f the River under a variety of

P 23
flow conditions.

2 The District has provided the Region with a copy of the calibration report in August 2008, also well outside the
public comment period for the permit. Accordingly, the document is not part of the administrative record for this
proceeding. The Region has, however, committed to reviewing the final results of the model and, if warranted, to
initiating proceedings to modify the permit. See RTC at 76. Nothing the District has presented to date has altered
the Region’s conclusions reflected above that the model is far from ready as a useful tool to establish a water
quality-based phosphorus effluent limitation for the District’s discharge. '
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Further, the Region cannot agree with the District’s contention that it has ileveli)pe_d a
model “explicitly to address the issues raised in EPA’s SAB review of the prior [Blackstone
River Initiative] Studies.” Dist. Pet. at 38. First, tliei District’s implication.t‘hat the Region’s
<iecision to proceed witli a phosphorus limitation contravenes recommendatioils of the SAB is
simply incoirect. Infra at I1.A 4. Secorid, unquestionably, the District’s consultants have
selecte.d a model — HSPF — that has the potential to address some of the .SAB’s
recommendations, such as augmenting wet weather énd non-point source loading estimates and
obtaining a better understariding of the role 6f dams and impoundments. The District provides
no evidence, however, of signiﬁcant new data collection that such an undertaking would entail,
including detailed monitoring of impoundments, comprehensive monitoring to capture the
variability during storm events, (ir calibration of non-point source loading estimates. .Similarly,
the District has not explained how its efforts address fhe SAB’s reqommendations to incorporate

"a broader “ecological risk framework” into any modeling efforts. At best, if successfully
calibrated, the model will provide yet another tool for estimating nutrient levels in the river |
including non-point source/point source ratios. The model also may prove of use to MassDEP asv
part of its efforts to underfake a phosphorus TMDL for the Blackstone River.

Itis somewiiai puzzling that the District even bothered to submit the simulations. Setting
aside the inherent unreliability 6f simulations based on an uncalibrated and uncorroborated
model, the selected simulations presented by the District predict that average in-stream |

~concentrations of phosphorus may be too high to proteci existing and designated uses following

‘ upgrades to meet 0.1 mg/l. Even assuming successful caiibration of the model, such predictions

do not support any less stringent limit than 0.1 mg/I for the District. Rather, they would support
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the need for even fur_the'r point source controls and strategies to reduce non-point source
loadings.

The fact that, even today, the District cannot demonstrate that the model is a reliable or
~useful tool for the Region to establish the phosphorus limit, only confirms the appropriateness of
the Region’s decision not to extend the comment period to await the rﬁodel results. :Fhe Board
should reject the District’s efforts to inappropriately supplement the record with the Model
Scenario Report and otherwise deny review on this iSsue. :

4. The. Region’s Decision Not to Afford the District the Benefit of Dilution During

“Wet Weather” Discharges is Appropriate and Necessary to Ensure Attainment
| of Water Quality Standards. ‘

Claiming the Region has only “selectiyely cited” data indicating background levels are
greater than the phosphorus level of 0.1 mg/l, the District contends it should not need to meet the
limit when discharge flows are higher as a result of “wet weather” events. Dist. Pet. at 36-37.
According to ;[hg District, it should be afforded the benefits of dilution during these high flow
~ events since b_ackgro_und levels in the River during these events are much lower than the in-
stream target of 0.1 mg/l. Id. The District’s argument misapprehends the Region’s use of the
data showing phosphorus loadings in background. |

' Althoilgh belittled by the District' as “selective,” the Region’s evaluation of monitoring
data showing background phosphorué levels in the River was reasonable and éxplained in the
record. In the course of evaluating the District’s comment that discharges during wet weather
- events should bé afforded the benefit of dilution, the Region considered available monitoring
data collected at the water quality monitoring station immediately upstream from the District’s

point of discharge. RTC at 60 (Ex. 2). These data were collected as part of MassDEP’s Smart

Monitoring program between 2000 and 2005. See Smart Monitoring Data (Ex. 32; AR 131). As
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is explained in its Response to Comments, the Region excluded data collected during dry
weather events. RTC a’i 60. This stands to reason as the District’s comment centers on whether
it s}iculd be afforded dilution during wet weather events. (By contrast, in the calculation
prcsénted in its petition (Dist. Pet. at 37), thc District uses ciaita collected during both dry and wet

| weather events.) MassDEP indicated that 10 of the 25 data points were collected during wet
weather events. See Smart Monitoring Data (Ex. 32).. As explained in its Response to
Comments, the Region also sought to exclude possible interference frorri the upstream CSO
facility and, therefore, excluded five of the 10 samioles that were collected when the Worcestei‘
CSO facility was actively discharging. RTC at 60. Based on the remaining data points (i.e., wet
weather events during which the CSO facility was not discharging), the Region concluded that
thc data indicated in-strccim total phosbhorus concentrations ranging from .045 mg/1 (45 ug/l) to
0.33 mg/1 (330 ug/l), with an average of 0.132 mg/1 (132 ug/l). RTC at 60. Even including the
data points when the CSO facility was active, the results are similar: the average concentration
of all ten samples collected during wet weather evcnts is .090 mg/1 (90 ug/l). Even excluding the
high value of .33 nig/l (33 ug/l), which the District contends is “an outlier,” (Dist. Pet. at 37), the
average of the remaining nine samples collected during wet weather conditions is still 0.063 mg/1
(63 ug/l).

All of these calculations lead to the same conclusion: backgrourid concentrations cf
phosphoms in wet weather flows are simply too high to allow the District any benefit of dilution.
Where backgroimd levels are already at the target criterion, there is nothing available to “ciilute”
the effluent. |

In additioil, the District’s request that it be allowed to vary the phosphorus loadings in its

discharge so long as an in-stream target of 0.1 mg/1 is consistently maintained misconstrues the



102

Region’s approach. By establishing the 0.1 mg/1 limit at 7Q10 conditions, the Region was aware
that water quality would be even better during higher flow conditions. As is detailed above,
sitpra at Section 1.B.4., in developing the phosphorus .limit, the Région consulted national
guidance and peer-reviewéd literature that recommended in-stream phdsphorus values ranging.
from 0.01 mg/1 to 0.1 mg/l. The Region ultimately opted for a target at the high end of the
protective range — the 0.1 mg/1 target recommended by the Gold Book. (The Region adopted the
Gold Book recommended value because it reflects an “effects based” approach WhiCh. ié more
directly associated with an impairment to an existing or designafed use than a “referenced-based”
approach which may result in water quality better than necessary to ensure standards are met.)
While addpting an in-stream target at the high‘ end of the rénge, however, the Region recognized
that recommended values at the lower end of the protective range (i.e., those recommended in the
Nutrient Criteria Guidance and Ecoregional Nutrient Criteria) represént values based on
seasonal averages (as opposed to critical, 7Q10 conditioné). Therefore, by establishing the 0.1
mg/l limit at 7Q10 conditions, in-stream phosphorus concentrations would be lower and water
quality better when calculated over the seasonal average period. See RTC at 39 (explaining that
the Region was applying the Gold Book value of 0.1 mg/] conservatively and as a value “not to
be exceeded at any time,” not as a seasonal average).

| Furthermore, in light of the size of the District’s flow and its location near the headwaters
of the Blackstone River, available dilution is very small, even during wet weather events.
Specifically, the Region noted in its Response to Commeﬁts that the District’ s facility
“discharges into the headwaters of the Blackstone River and .is very large (peak hour flow of 160
MGD during wet weather) relative to the flow in the river. The discharge dominate_ts the flow in

the river under low flow conditions and during most storm events.” RTC at 60.
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While the District may fegard the Region’s approach as overly stringent, the
administrative record for this Permit demonstrates that under undisturbed conditions phosphorus
concentrations are extremely low, see id. at 106, angl the effects of culturai eutrophication are -
triggered at only marginally higher concentfatioris, id. at 108, so they must be kept at
consistently low levels.. Because the upstream water during wet weather already cbntains
elevated background levels of phosphorus and there is little available dilution, the Region
concluded the District must meet an effluent limitation of 0.1 mg/1 éven thﬁ effluent flows :
include wet weather ﬂoWs. . The Region’s decision not to afford the District the benefit of
dilution during wet weather discharges was reasonable in light of all the information in the
record and review of this issue should be denied. |

5. The Phosphorus Limit of 0 1 mg/l is Sufficiently Strmgent and the Reglon S
"~ Rationale for the Limit is Adequately Explained.

The Conservation Law Foundation contends the Region erred in establishing a seasonal
total pﬁosphorus limit of 0.1 mg/1. CLF argues that, in light of the géographical location of the
Blackstone River in Ecoregion XIV, tﬁe Region should have applied the Ecoregional v.aluei of
0.024 mg/1 in lieu of the Gold Book recommendation of 0.1 mg/1 as the Ecoregional value is “the

‘more directly applicable criterion.” CLF Pet. at 18. CLF also contends tﬁat, even if the Géld
Book were applicable, the Region misapplied thé guidance in light of the impoundménts _in the
River and should have relied on the recommended value of 0.050 mg/l. Id. at 7,17. In light of
the severity of impairments and the s_igniﬁcance of the District’é phosphorus loadings, CLF

- argues the Region should have imposed seasonal phosphorus limits as low és current levels of

technology. Id. at 18.
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As a preliminary matter, no one who offered comments on the draft permit indicated the
Region should have irhposed a phosphorus limit based on the Ecoregional value of 0.24 mg/1.
Similarly, no one commented that the Gold Book recommended value of 0.050 mg/] is more
appropriate than the recommended value of 0.1 mg/l. Accordingly, these issues are not properly
preserved for review by the Board.

On the merits, the Region fully explained its approach in interpreting the Massachusetts
narrative nutrient criteria. As detailed above, supra at Section 1.B.4.a., consistent with the
approach set forth in 40 CFR 122.44(d)(1)(vi)(A), (B), the Region consulted a wide range of
national guidance, site-specific data and technical information. The Region specifically

 explained that in selecting an in-stream phosphorus target from within the protective range of
recommended values in the various guidance documents and peer-reviewed literature (i.e., 0.01
mg/lt0 0.1 mg/1), the Region opted for a taiget approximating the Gold Book value rather than
the Ecoregional criterion because the Gold Book.employs an “effects-based” rather than a
 “referenced-based” approach. RTC at 108. The Region amplified:.
EPA opted for the effects-based approach in this permitting proceeding
because it is often more directly associated with an impairment to a
designated use (i.e., fishing, swimming). The effects-based approach
provides a threshold value above which adverse effects (i.e., water quality
impairments) are likely to occur. Reference-based values are statistically
derived from a comparison within a population of rivers in the same eco-
region class....[While reference conditions, which reflect minimally
~ disturbed conditions, may meet the requirements necessary to support
designated uses, they may also exceed the water quality necessary to
support such uses.
‘RTC at 109. And, as detailed above, supra at 11.B.4, the Region recognized that the lower values

recommended by the Nutrient Criteria Guidance and the Ecoregional Nutrient Criteria represent

targets based on seasonal averages (as opposed to worst case 7Q10 flow conditions). /d. at 39.
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" Therefore, by establishing the 0.1 mg/1 limit at 7Q10 conditions, in-stream phosphorus
concentrations would be léwer when calculated over the seasonal average period. B‘ased on
consideration of all of these materials and ihformation, EPA developed a site-specific limit
sufﬁciently stringént to control the effects of cultural eutrophication and to ensﬁre compliance
with applicable nutrient criteria in Massachusetts.

With regard to thé argument that the Gold Book value of 0.05 mg/l would have been
more appropriate than the value of 0.1 mg/l, the plain language of the Gold Book does not
support this reading. The Gold Book rek:ommends in-stream phosphorus concentration of “no
greater than 50 ug/l in any stream entéring a lake or reservoir” and of no .gréafer than “100 ug/1
for any stream not discharging directly to lakes or impoundrﬁents. L S_ee Gold Book (Ex. 17).
Following the District’s dischaigé, the Blackstone flows for ﬁvle. miles until the ﬁrst
‘ impoundment. See Fact Sheet at 9 (Ex.1). Accordingly, the Region did not apply the ‘Value in
the Gold Book applicable to river discharging directly to impoundments.

Finally, with regard to CLF’s argument that the Region should have estabiished the
phosphorus'l'im.it at the limit of technology, CLF did not offer this comment during the public
comment period. With regard to propdsed warm wéather total phosphorus limit of 0.1 mg/l, CLF
- offered only fhe following comments:

CLF also respectfully submits that, for ;[he reasons set forthin
Attachment A, the final permit’s warm weather total phosphorus limit
should be no higher than 0.1 mg/l.
CLF Comment at 2. Attachinent A, in turn, was prepared by a technical consultant, T.J.
Stevenson, Ph.D., who stated: | |
In my opinion, EPA’s draft NPDES Permit limit of 0.1 mg/1 for Total

Phosphorus (TP) is necessary for the attainment of water quality
standards for the receiving waters. Phosphorus is known to be the
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limiting nutrient in most freshwaters. Due to the historic discharges

of phosphorus, this nutrient has accumulated in sediments which act

as a reservoir for Phosphorus. Until flushed from the River system,

the sediments can re-supply Phosphorus to the overlying waters.

Consequently, it would be preferred that no additional Phosphorus be

added from point or from non-point sources. However, the draft

permit limit of 0.1 mg/1 TP represents what is technically feasible at

this time. No limit higher than 0.1 mg/l would support the

Massachusetts Water Classification B Warm Water Fishery due to the

- eutrophic effects of Phosphorus, including oxygen stress, during the

warm weather months of the year.
CLF Comments, Att. A at 3. In response, the Region Vconcurred the limit could not be any higher
than 0.1 mg/l and ensure attainment of water quality standards. RTC at 6. The Region further
explained that, although the phosphorus limit was not a technology-based limit, more recently
developed treatment technology “is capable of achieving phosphorus limits lower than 0.1 mg/1.”
Id at 7. Accordingly, the Region does not believe the argument that the seasonal phosphorus
should be less thah 0.1 mg/l was cleaﬂy pfeserved.

Setting aside this procedural issue, the applicable NPDES regulations governing
establishment of water quality-based effluent limitations in the absence of numeric criteria do not
direct the permit writer to immediately establish an effluent limitation at current levels of
technology. Rather, they direct the permit writer to establish a limit to met water quality
- standards irrespective of technology. 40 C.F.R. §§ 122.44(d)(1)((vi)(A), (B). See U.S. Steel
Corp., 556 F.2d at 838. An appropriate limit may be either more or less stringent than what
technolegy can achieve. In the Matter of> J&L Specialty Products Corp., 5 E.A.D. 31, 71-73

(1994). The Region established the phosphorus limit consistent with the regulations, as detailed

above, and CLF has not raised concerns with the Region’s general approach warranting review.
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C. - The District Does not Raise any Policy Issues Surrounding Costs, Environmental
Justice or Sustainability that Warrant Review.

The District forwards several arguments seeking to derail the nutrient limits as simply too
expensive. These include: 1) that the costs of treatment outweigh environmental beﬁeﬁts to the
receiving waters, 2) that the Region has failed to consider that Environmental Justice
corhmunities in the District’s'sewer area will foot the bill of treatment, and 3) that increased
energy and chemical use associated With treatment outweigh .any benefits to the Bla;:kstone
River or Narragansett Bay. In its arguments on these points, the District completely ignorés thé
Region’s explanations and responses. The District sirhply repeats its unéubstantiated claims.
Review should thus be denied. ‘ :

1. Costs Play No Role in Establishment of Water Quality-Based Effluent
Limitations. : ’

The District contends that the limité for nitrogen and phosphorus are “arbitrary and
capricioué” as the costs of meeting the new limits are “wholly disproportionate” to any benefits.
See Dist. Pét. at 6. According to the District, these costs ‘;approach $200 million.” Id.** As the
District has failed to substantie;te either a factual or legal basis for its claim,> review should be
denied. -

As detailed in the Région’s responses, there is no ability under the CWA and

implementing regulations for EPA to weight costs against benefits when establishing a water

* In its Response to Comments, the Region explained that it could not evaluate or agree to the District’s
unsubstantiated cost figures as the District failed to provide the bases for any of its estimates. RTC at 114 (Ex. 2).
The Region noted that the District’s costs estimates varied wildly in comments — ranging from $100 million to $200
million. Id. at 23, 66. That the District does not yet know precise costs of treatment is not a surprise: the Region
‘explained that the District needs to undertake facilities planning, including an evaluation of alternative treatments,
before it will be clear which treatment option is the most cost effective. /d at 66. Such an alternatives analysis is a
typical step in compliance scheduling and will be included in the compliance schedule for this permit. Id. Other
factors that will impact costs included “how and over what time period cost of treatment will be funded.” Id. In its
petition, the District does not respond to any of these points, but simply asserts that costs of treatment are
“approaching $200 million.” Dist. Pet. at 6. On this record, the Board has no basis for accepting the District’s
unsupported cost estimates. '
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quality—based effluent limit. Indeed, consideration of costs plays no role in the establishment of
water quality-based efﬂﬁent limitations. See RTC at 22 (citing U.S. Steel Corp., 556 F.2d at 838)
(Ex 2). The Region continued, however, to describe that such considerations could be taken into
account in establishment of a compliance schedule. RTC at 22. Additionally, under certain
~ circumstances, permittees can coﬁduct an analysis of affordability issues for the purposes of
obtaining a water quality standards revision or variance and a less stringent limit consisteﬁt with
such revision or variance. See Id. Massachusetts and Rhode Island have regulations that allow
variances or revisions of water quality standards under specific conditions, such as when the
costs of controls necessary to attain the existing water quality standards would result in
widespread social aﬁd ecoﬂomié impacts. Id. at 6; Massachusetts Standards at 314 CMR 4.03(4)
(Ex. 4); Rhode Island Standards at Rules 19-and 20 (Ex. 5); 40 C.F.R. §131.10(g). In evaluating
“widespread social and economic impacts,” EPA uses its Interim Economic Guidance for Water
Quality Standards, EPA-823-B-95-002 (March 1995). See RTC at 22 (Ex. 2). Again, the
District completely ignores the Région’s explanation of the mechanisms that already exist in
state regulations and EPA guidance and regulations to address concerns about cosf.

The District also completely ignores the Region’s explanation of the immediate and
* substantial benefits anticipafed from the nutrient limits. The Region explained:
| The nitrogen reductions required through this permit will have substantial’
environmental benefit, including significant reductions in algal growth
and associated dissolved oxygen impairments that have severely impaired -
the marine fish community and recreational uses of Narragansett Bay.
The phosphorus reductions will also have substantial environmental
benefits, including significant reductions in algal growth and associated

odors that have severely impaired the aquatic community and recreational
uses of the Blackstone River. ’
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Id at 113-14. Rather, the District protests instead that the Region has provided “no guarantee or
scientific evidence that it will work.” Dist. Pet. at 6.2 While the Region has not provided.a
guarantee, it has provided its best technical and professional judgment to establish effluent
limitations to ensure compliance Witfl water quality standards in Massachusetts and Rhode
Island.

2. The Region Prbperly Assessed Environmental Justice Policy Considerations in
Development of the Permit.

The District argues that the Region did not comply witﬁ Executive Order 12898 or the
Region’s Environmental Justice Action Plan because it did not adequately seek input from or
assess the potential impacts of the permit limits on minority and low income populations. See
- Dist. Pet. at 66-68. The District focuses particularly on the increased costs that these |
commuﬁities may incur as a result of fééility upgrades. See. Id at 66.

As a threshold matter, the District’s conception of Environmental Justice is misleadingly
narrow. As the Region explained in its Response to Comments; the central tenet of EPA’s
Environmental Justice policies, including the Executive Order and Regional Action Plan citéd by
the District, is ensuring that all people can énj oyv the savme.degree of protection from

environmental and health hazards. See RTC at 113; EPA Environmental Justice Webpage at

http://www.epa.gov/oecaerth/environmentaljustice; Regional Policy on Environmental Justice
(October 1,2001) ar 1 (AR 213); EPA New England Environmental Justice Action Plan for

Fiscal Years 2006-2007 (“Action Plan”) (September 30, 2007) (Ex. 34; AR 212 ). As defined by

* The District also adds the vague aside that the Region has failed to demonstrate that the nutrient limits satisfy “the
requirements of the MassDEP regulations which require that the treatment be the most practical.” See Dist. Pet. at
6. The District nowhere amplifies this argument and, accordingly, it is not possible to provide a meaningful

- response. In any event, the Region explained in its responses that the nutrient limits here were based on applicable
narrative nutrient criteria, not on any provisions related to treatment that is “the most practical.” See, e.g;, RTC at
109 (Ex. 2).



110

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populatz;ons (February 11, 1994), achieving Environmental Justice
requires that federal agencies identify and address “disproportionately high and adverse human
health or environmental effects of its programs, policies, and activities on minority populations
and low-income populations . . . .” Executive Order 12898, Sec. 1-101 (emphasis added) (Ex. 33;
AR 211). Furthermore, the Regional Environmental Justice Policy states that no .group of people
should bear a disproportionate share of the hegative environmental consequences resulting from
industrial, municipal, or commercial operations. See Regional Policy on Environmental Justice
at 1 (AR 213) (emphasis added). |

| While the Region is certainly mindful of the cdst impacts on the Environmental Justice
communities in the Dis‘trict’s sewer area, the Region e);piained tha’t it must aléo consider that the
EJ populations in thes¢ communities and in communities downstream from the District’s
discharge have all suffered from the impacts of severe and ongoing water qliality degradation in
both the Blackstone River and Narragansett Bay. See RTC at 23, 113-114.% These communities
have been affected by nﬁtrien’g-induced water quality degradation to the point that designated
uses such as fishing and swimming have been impaired. Id. at 23, 113. The Region further
explained that, given these impairments, the Permit contained signiﬁcanf nutrient loading

reductions that reflect appropriate and reasonable determinations of water quality-based limits

% In its response to the District’s comments regarding environmental justice issues, the Region developed a GIS
map that depicts the low income and minority populations in the District’s sewer area, as well as among the
communities downstream of the District’s discharge along the Blackstone River and the Upper Narragansett Bay.
The map is appended as Ex. 35 (AR 209). See also RTC atn.6. The Region-also noted that downstream
communities’ wastewater treatment facilities had already been required via permits issued by EPA or RIDEM to
reduce nutrient loadings. Id. at 24. The Region’s GIS map illustrates that some of these downstream communities
(e.g., East Providence, Woonsocket) also have EJ populations. (Ex. 35).
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nec'eésary to ac_:hjeve applicable water quality standards. See Id at 113-114. No group of people
bears a ‘disproportionate share of negative environmental 'conseciuences as."a result of these limits.

Further, the record reflects that throughout this permit reissuance, the Region fully
complied with Executive Order 12898 é.nd the Region’s Environmental Justice Action Plan, as
wéll as the Region’s Environmental Justice policies in involving EJ communities in this
: p_ermitﬁng action. Executi\}e Order 12898 calls for federal agencies to develop Environmental
Justice strategies that promote enforcement of all health and environmental statutes in areas with
minority and low incomé populations and ensure greatér public participétio_n. Executive Order
1 2898 at‘ Sec. 1-1‘03 (Ex. 33). In order to encourage public participation, -the Executive Order
states that federal agencies must work to ensure that public documents,. notices, and hearings
relating to human health or the environment are concise, understandable, and readily accessible
to the public. See Id. at Sec. 5-5. Furthermore, in an effort to ensure clean a;1d safe water for
Environmental Justice populations, the Region’s Action Plan states that the Regibn should issue
eﬁviroﬁmentally significant NPDES permits in Environmental Justice areas of concem and, as
appropriate, ensure community input from these areas on bproblems such as water quality issues
affecting poor, rural, or minority communities. See Action Plan at 6 (Ex. 34). The Region
complied with these mandates through the very issuance of this permit and }through its efforts
seeking community input. |

In light of the substantial public interest in the Permit, the Region held a publié hearing
on May 9, 2007 at a community college in Worcester, Massachusetts. See RTC at 114.
Additionally, the Region made staff available to conduct an informational session, which

included a question and answer period prior to the public hearing. See Power Point Presentation
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(AR 16). The Region published notice of the public hearing and informational séssion in a local
~ paper which serves Worcester, MasSachﬁsetts. See Legal Notices (AR 13).

The Region garnered a large turnout at the public hearing and informational session.
Fifty-eight parties signed in at the evenfs, includihg reporters from the local newspaper and a
local television station, as well as representatives from Congressmaﬂ James McGovern’s office
and Woréester City Council members. See Sign In Cards (AR 12). Additionally, 23 parties
commented on the Permit at the public hearing, and the Region received 34 sets of written
comments on the Permit thereafter. See Public Hearing Transcript (AR 18); Written Comments
(AR 23-54). The Region evaluated and responded to all of the comments it received in finalizing
the conditions in the Permit. Thus, the Region complied with the requirements of Executive
Order 12898, as well as the Region’s Action Plan and its Environmental Justice policies, by
holding, after appropriate public nofiée, a widely attended public hearing and informatidnal
session on the Permit in a convenient and accessible location to the Environmental Justiée
communities facing potential impacts.

Finally, while not relevant to setting water quality-based limits, the Region specifically
noted in its Response to Comments that “we fully appreciaté that the cost of treatment is a
critical concern for ratepayers, public officials and others in the UBWPAD [the District’s]
service al;ea.” RTC at 65 (Ex.‘ 2). vIn light of this interest, in the informational session preceeding
the public hearing, the Region provided “estimates of costs of nﬁtrient treatmént based on
estimates of other facilities’ planning efforts” and made staff available to answer questions the

public might have about projected costs and the role of costs in NPDES proceedings. Id.
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The District has failed to establish clear error by the Region in its consideration of the
impacts of the Permit on Environmental Justice populations and in its outreach to Environmental
Justice communities regarding the Permit. Thus, the Board should deny review of these issues.

o 3. The Region Appropriately and Thoroughly Responded to the District’s
Concerns About “Sustainability.”

The District contends that, in establishing its water quality-based effluent limitations for
nutrients, the Region should have baianced the environinentai ‘beneﬁts to't}ie receiving waters
againsf the increase in energy costs, chemical usage and sludge production that will be requiréd
- for the District to meet the limits. Dist. Pet. 70. Although t}ie District does not explain exactly
how the Region should have conducfed this analysis or how if should have factored its findings
into the derivation of si)eciﬁc numéric_ effluent limitatiqns, the District’s preferred outcome is
clear: “from a sustainability perspective, ‘Perr.nit limits are not justified.” Dist. Pet. at 68.

As the Region noted in its Response to qunmentsﬂ, the Region is a strong proponent of ,
utilities’ effoﬁs to pian and design the mqst environmentally sustainable treatment processes
necessary to meet effluent limitations, as well as to enhance sustainable pr_actices across
- management and operations. See RTC 33-34,116-18 (Ex. 2). Through its Sustainable
Inffastructure Initiative, for example, the Region has provided tools and hands-on training to
assist utilities in dramaticaliy reducing their energy and water coilsumption. Id. at 117-18. | The
purpose of these efforts is not to offset levels of treatment required to meet environmental
requirements, But to‘rediice a utility’s environmental footprint and savelresources regardless of
the level of treaitm’ent employed. Id. at 117.

Nor does the District find any support for its arguments in Agency-wide efforts to

promote sustainability. Citing an EPA Headquarters web page providing background
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information about sustainability; the District contends that the Agency"s ‘v‘holistic épproach”»to
sustainability mandates that tne Region undertake this balancing test before setting effluent
limitations. See Dist. Pet. at 70. While the web page does not‘e.that “[d]ozens of EPA programs,
policy tools, and incentives” seek to enhance sustainability, the web page nowhere speaks to use
of sustainability principles in NPDES permitting. Nor does it anywhere indicate that
sustainability can be used to alter requirements of the CWA or oth¢r environmental programs.
To the contrary, the dncument supports that principles of sustainability and environmental
compliance are inherently compatibie:

Sustainable development marries two important themes: that
environmental protection does not preclude economic
development and that economic development must be

ecologically viable now and in the long run.

www.epa.gov/sustainability/basicinfo.htm. The Webpage continues: “principles of sustainability

can stimulate technologic innovation, advance competitiveness, and improve our quality Qf life.”
Id. The District’s proposed'approach would undermine these goals: by relaxing effluent
limitations, not only would waters continue to suffer impairment, but there would be no incentive
to foster innovation of new sustainable approaches and technologies.

Further, as the Region explained in its Response ‘to Comments, the District’s view of
sustainability is myopic: a wholehearted commitment to sustainability cannot stop at
examination of the treatment technologies needed to meet new permit limits, but must also
include a more comprehensive look at operations contributing to inefficiencies and waste. R7TC
at 33 (Ex. 2). In the District’s case, for example, approximately 15 million gallons per day (out
of a‘daily average of 37 million gallons per day) is inflow and infiltration, the vast majority of

which is from separate sewer areas of the satellite systems. Id. at 34. Treating and handling all
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of this excess flow consumes a substantial amount of energy and chemicals. Id The District’s
s_ludge handling and incineration practices also present opportunities for energy savings and
reduction of its carbon footprintQ Id. at 33. Whe'pher and how the District and satellite
communitieseddress these pracﬁces will impact not only .overall energy and chemical costs; but
also those costs associated with meeting the new permit limits. |
The Region’s position that sustai-nability issues do not factor into the permit writer’s

establishﬁlent of water quality-based effluent limitations also tracks the legal requirements of the
.CWA and NPDES regulations. The District points to nothing in the statute or regulations
directing the penﬁittihg authority to weigh the environmental consequences of possible treatment
options against the antieipated benefits of compliance with water quality standards. As
explained in the Region’s response to comments, the CWA directs states to determine the level
of protection needed for their waters through the establishment of water quality standards. See
- RTC at 116. Where EPA (or another NPDES permitting authority) concludes there is a
reasonable potential for a discharge to cause or to contripute to violations of fhose standards,
EPA then must set an effluent limit necessary to ensure the standards are met. CWA

§ 4410(a)(1), 33 US.C. § i341(a)(1); 40 C.F.R. §§ 124.53(a), 124.55(2)(2), 40 CFR 122.4(d)
| and 122.44(d). See also RTC at 116. In related contexts, this Board has time and again held that
costs and technical considerations are not a part of the process of setfing water quality based
effluent limitations. See, e.g., InRe City of Moscow, 10 EAD at 168. Here, too, the analysis
‘urged by the District should not be part of the process for establishing water quaiity-based

effluent limitations.
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D. The Region’s Decision th Address the Compliance Schedule for Phosphorus and
Nitrogen Through an Administrative Order Rather Than in the Permit was Reasonable
and Consistent with Applicable State and Federal Regulations.

The District incorrectly argues that the Region’s determihation not to include a
coinpliance schedule for the phosphorous and nitrogen limits in the Final Permit constitutes an
abuse of discretion. 'D{st. Pet. at 44. The District ignores the Region’s explanation of why
including a compliance schedule in the Perm.i‘t‘ would not be appropr.iate in this instance. The
Regi0n7e analyéi_s of this matter was sound and review should be denied.

Schedules of compliance are governed by 40 C.F.R. § 122.47, which requires, among
other things, that “[a] permit may, when appropriate, specify a schedule of compliance leading to
compliance with [the] CWA and [its] regulations.” The schedule “shall require _complie.nce as
soon as possible, but not later than the. applicable statutory deadline under the CWA.” Id.

§ 122.47(a)(1). There is no right to a cempliance sehedule; one “may” be provided, “when

appropriate.” See J & L Specialty Products Corp., 5 EAD at 345 (grant of a compliance

schedule under Ohio water quality standards containing the word “may” is purely discretionary).

As the Region noted in its Response to Comnients, compliance schedﬁles to meet water
quality-based effluent limits may be included in permits only where the Stateclearly authorizes
such schedules and where the limits are established to meet a water quality standard that is either
newly adopted, revised or interpreted after July 1, 1977. See kTC at 19. The Board’s primary
cese regarding compliance schedules, In re Star-Kist Caribe, Inc.,3 E.AD. 172 (Adm’r 1990) °
(“Star-Kist "), modification denied, 4 E.AD. 33 (EAB 1992) (“Star-Kist II"), held that, with
respect to water quality-based effluent lim_its, the sfates determine whether and under what
circumstances comp‘lianee schedules may be incorporated into NPDES permits. When vthe State

authorizes compliance schedules in permits to meet water quality-based effluent limitations, EPA
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may include them, though it need not do so. Id. See alslo Inre: Westborough and Westborough
T reathient Plant Board, 2002 EPA App. LEXIS 5 (EPA App. 2002) at n.18 (noting that, under
Massachusetts law, the decision of whether to include a compliance schedule is discretionary).
In this case, nothing in the relevant state standards requires EPA to include compliance schedules
in the NPDES permit itself.
The nitrogen limits in the Final Permit are based solely on ensuring compliance with the
Rhode Island Water Quality Standards. RIDEM has not authorized compliance sche-dules, or
included any 'provisions regarding compliance schedules, within its water quality standards. See
Rhode Island Standards (Ex. 5). RIDEM has included language regarding compliance schedules
in its RIPDES pérmitting regulations that corresponds to EPA’s permitting regulations at 40
C.F.R. §122.47. See Regulations for the Rhode Island Pollutant Discharge Elimination System
at Rule 20.01 (stating that a permit “may, when appropriate, specify a schedule of compliance
leading to compliance with the State and Federal Acts_and all other applicabie authority for these '
Kregulations”). However, the Rule in 20.01 makes no reference to schedules to meet water
quality-based effluent limitations aiid RIDEM does not interpret its regulations to eillow
compliarice schedules in permits tci meet water quality-based vefﬂuent limitations. Nor has the
Region ever interpreted RIDEM’s regulations othei'wise. Rather, RIDEM establishes schedules
to meet such limits in Administrative Compliance Orders or Consent Agreemehts, see RTC at 19,
- as the District well knows having s.ubmitted- examples of such agreements to the Board.
Massachusetts water quality standards, on the other hand, do contain discretionary

language th_atv authorizes compliance schedules in permits to meet water quality-based effluent
limitations. See Massachusetts Standards, 314 § CMR 4.03.(1)(b) (“A permit may, when

appropriate, specify a schedule leading to compliance with the Massachusetts and Federal Clean
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Water Acts and regulations.”) (Ex. 4). During thé public comment period on the Final Permit,
MassDEP proposed a compli'ance schedule for bhosphoréus. See Comment #E2, RTC at 18.
The Region considered this proposal carefully, but ultimately decided that it would not be
advisable to creaté separate schedules for the achjeverﬁent of the phosphorous and nitrogen
limits, givén that they implicate overlapping issugs related to planning, desigrll, and construction.
See RTC at 18 (explaining that it is desirable from both an engineering and an economic
standpoint that the schedules for nitrogen and phosphorous be consistent). Significantly,
MassDEP has not petitioned for review of that decision.

’T.he District does not contest that the phosphorous and nitrogen limits involve “many
overlapping issues” in its Petition. Dist. Pet. at 46. As the Region discussed in its Response to
Comments, constructing a compliance schedule in this matter will be a complicated and ideally
an interactive procéss that should not be undertaken before more is known about possible modes
of compli@ce and costs. See RTC at 19, 90-91. The Region also recognized that “it may be
appropriate to allow some period of time to operate the new plant [following current upgrades]
before making a final decision on all aspects of additional treatment facilities to enable
UBWPAD [the District] and its consultants to determine the most cost-effective technologies for
achieving the new limits.” RTC at 32.

Nonetheless, the District asserts thaf the Region abused its discretion by not providing a
~comp1iance schedule in the permit “when it has the clear authority to do so.” Dist. Pet. at 45.
This‘ is tantamount to arguing that the Region has no discretion whatsoever. Given the extent of
technically complicated and ovgrlapping issues with regard to treatment for phosphorus and
nitrogen against the backdrop of the District not yet having ﬁnalized its current upgrades, the

Region’s exercise of its discretion to issue a compliance schedule in a separate administrative
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order waé highly reasonablé. As the Region indicated in the Fact Sheet, it plans to work
cooperative.lyv with the District and other stakeholders in designing a schedule that ensures

: compiiance with the permit limits as soon as possible, but that is reasonable iﬁ light of the
necessary treatment upgfades. See Fact Sheet at 7 (Ex. 1). The Region also intends to work
with both MassDEP and RIDEM to ensure that the schedule requlred of the Dlstrlct and of other
facilities that dlscharge to the Bay are equitable. See RTC at 58.

The District’s petition argues that, because the compliance schedule is ﬁot included in the
permit itself, and because it may not be lpdssible to meet the nitrog.en and phosphorous limifs
immediately, it will be at risk of enforcement action when the permit goes into effect. See Dist.
Pet. at 46-47. 'This argument Was not raised in comments and, therefore, is not préserved for
review by the Board. In any event, the Region believes any such exposure is minimal. The
Region’s common practiqe is to issue an administrative order containing a compliance schedule
- as soon asvpossible after pérmit issuance (or, in the case of an appealed permit, once tﬁe |
chéllenged limits take effect). As the District knows from the negotiated resolutioh of the appeal ‘-
of its p_rior permit, the Region often negotiates a compliance schedule as part of a comprehensive
settlement of é permit appeal.

| Because the District has not demonstrated clear error or abuse of discretion by the
Region, review of this issue should be denied.

E. The Permit’s Metals Limits Are Adequately Explained and Ratlonal in
Light of the Record.

- 1. The Copper Limit is Reasonable and Required by Applicable
Water Quality Standards. ‘

. The District argues that the Region did not consider the dilution at the Massachusetts-

Rhode Island border in establishing the total copper limits for the District’s discharge. Dist. Pet.
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at 54-55. The Board should uphqldthe‘total copper effluent limits in the Permit, as the Region
appropriately evalﬁated diluﬁon at the state line.

In order to explain to the Board how the Region considered dilution at thé Massachusetts-
Rhode Island border in its evaluation of the copper limits, it is ﬁecessary to set forth ti'le process
‘by which the Region developed the limits. The Region established the copper effluent lirﬁits in
the draft permit in accordance with the Massachusetts water quality standards since the District’s
discharge is located in Massachusetts. Although MassDEP had developed site-specific criteria
fbr.copper at the time of issuance of the draft Ipeﬁnit, th¢ Region had not yet approved these
criteria. Accordingly, the Region used Massachusetfs’ generally applicable water quality criteria
for éopper in setting the draft copper effluent limits. Specifically, the Region established-a
mpnthly average limit of 7.2 ug/l and a daily maximum limit of 10.2 ug/l based on the
Massachusetts chronic criterion of 6.5 ug/l and acute criterion bf 9.3 ug/l for total recoverable
copper, as well as a dilution factor of 1.1 at the point of discharge.”’ See Fact Sheet at 16 (Ex.
1), Massachusetfs Standards at 314 CMR Section 405(5)(e) (Ex. 4). However, the"Region
stated that it would use MassDEP’s newly adopted site-spéciﬁc criteria for.copper in the final
permit if the Region approved the criteria prior to issuance of the final permit. Sée Fact Sheet at
Attachment B (Ex. 1). The Region subsequently apprbved MassDEP’s site-specific criteria.

In its corﬁments on the draft permit, the District stated that it supported the use of
MassDEP’s site-specific criteria for copper. See Comment #F39, RTC at 72; Dist. Pet. at 54-55.
However, RIDEM commented that it objected to the establisMent Qf permit limits. using the

site-specific criteria because it would cause the copper concentrations at the state line to exceed

‘_27 The dilution factor of 1.1 at the point of discharge is based on the District’s design flow of 56 million gallons per
day (“MGD™), or 86.7 cubic feet per second (“cfs”), and the seven day, ten year low flow (“7Q10”) conditions at the-
point of discharge of 4.4 MGD, or 6.8 cfs. See Fact Sheet at Attachment B (Ex.1).
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Rhode Island’s water quality criteria for copper. See RIDEM ’s.COmments at 2-3 (Ex. 36).

RIDEM furthér commented that even use of the Massachusetts generally appl.icable criteria for

coppe’f in the Permit would cause violations of Rhode Island water quality 'stahdards_. See Id. In

evaluating thése comments and determining whether to employ the site-specific criteria, the

Region concluded that use of these criteria would not ensure compliance withr Rhode Island

- water quality standards. Even when the Region considered the 1.18 dilution factor at thev
Massachusetts-Rhode Island border?® and the approximate 20% reduction in copper loading that
occurs as a result of attenuation between the District’s discharge and the state line, the copper

‘ concentrations that would result at the state line under limits based on the Site—speciﬁc critéria
would still exceed Rhode Island water quality standards.”® As the Region must condition the
Perfnit to ensure compliance with Rhode Island’s wster quality standards, it could not employ
MassDEP’s site;speciﬁc watér qué-lity criteria in setting the copper limits for the District’s
discharge. See CWA § 401(a)(2), 40 C.F R § 122.44(d)(4). See also 40 C.F '_R' § 122.4(d)
(prohibiting issuance of an NPDES permif “[vsf]hen the imposition of conditions cannot ensure
compliance with applicable water quality requirements of all affected States.”)v The District did '
not challenge in its petition the Region’s failure to use ths Massachusetts site-specific criteria for

copper in setting the total copper effluent limits.

%% The dilution factor of 1.18 at the Massachusetts-Rhode Island border is based on the District’s design flow of 86.7
cfs and the 7Q10 flow conditions at the state line of 102 cfs under the following formula: (102 - 86.7)/86.7 = .18 : 1
-d11ut10n factor = 1.18. See RIDEM Comments at 2 (Ex. 36).

%® MassDEP’s site- -specific water quality criteria for copper include a chronic criterion for dissolved copper of 18
ug/l and an acute criterion of 25.7 ug/l. Thus, using these criteria and a 1.1 dilution factor at the point of discharge
would result in a monthly average limit of 19.9 ug/l and a daily average limit of 28.3 ug/l. See Comment #D1, RTC
at 14. When accounting for dilution at the state line with a dilution factor of 1.18, as set forth supra in note 26, and
20% attenuation, the resulting copper concentrations at the state line would be 13.5 ug/l under the monthly average
limit and 19.2'ug/l under the-daily maximum limit, which greatly exceed, respectively, Rhode Island’s chronic
criterion of 5.2 ug/l and acute criterion of 7.3 ug/l.
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The Region did consider dihition ét ’;he Massachusetts-Rhode Island border, as well as
attenuation, in determining whether t‘he‘copper limits would ensure compliance with Rhode
Island water quality standards at the state vl-ine. Based on the 1.18 dilution factor at the
Massachusetts-Rhode Island border and the approximate 20% attenuation that océurs between
the District’s discharge and the state line, the mon;thly avefage limit of 7.2 ug/l and daily
maximum limit of 10.2 ug/l will ensure compiiance with Rhode Island’s chronic criterion of 5.2
ug/l and acute criterion of 7.2 ug/l for total recoverable copper.’ See RIDEM Comments at 2-3
(Ex. 36); Rhode Island Standards at Appendix B (Ex. 5).

Accordingly, the Region’s approach to setting the total copper effluent limits was
reasonable and neceésary to prevent excursions above applicable state water quality standards.

In establishihg the limits, the Region first considered dilution at the point of discharge. This is
appropriate as, in the first instance, the limits are established to meet Massachusetts water quality
standards. In evaluating whéther .the copper limits would ensure compliance with Rhode Island
water quality standards at the state line, the Region did consider dilution at the Massachusetts-
Rhode Island border, as well as attenuation. Based on the 1.18 dilution factor at the
Massachusetts-Rhode Island border and the approximate 20% attenuation that occuré between
the District’s discharge and the state line, the monthly average limit of 7.2 ug/l and daily
maximum limit 6f 10.2 ug/1 will ensure compliance with Rhode Island’s chronic criterion of 5.2

ug/l and acute criterion of 7.2 ug/1 for total recoverable copper.’! See RIDEM Comments at 2-3

30 Copper Concentration at RI Border under Monthly Average Limit:
(chronic criterion)/(dilution factor) = (7.2 ug/1)/(1.18) = 6.1 ug/l — 20% attenuation = 4.9 ug/l
Copper Concentration at RI Border under Daily Maximum Limit:
(acute criterion)/(dilution factor) = (10.2 ug/1)/(1.18) = 8.6 ug/l — 20% attenuation = 6.9 ug/l
3! Copper Concentration at RI Border under Monthly Average Limit:
(chronic criterion)/(dilution factor) = (7.2 ug/1)/(1.18) = 6.1 ug/l — 20% attenuation = 4.9 ug/l
- Copper Concentration at RI Border under Daily Maximum Limit:
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(Ex. 36); Rhode Island Standards at Appendix B (Ex. 5). Since the District has not demonstrated
clear error or an abuse of discretion by the Region, the Board should deny review. |

2. The Cadmium Limit is Reasonable and Required by Applicable
Water Quality Standards. -

The District argues that the Region should not have imposed a cadmium effluent limif
that is Below levels that existing technology can detect. See Dist. Pet. at 55. This specific
argument did not appeaf in the comments on the draft permit. Accordingly, it was not preserved
for Board review. WhilerNew Englaﬁd Plating questioned in its coMents whether it made
sense to regulate “non-detect levels such as is the case fsr cadmiurﬁ,” no commenter posed the
specific argument that the cadmium effluent limit is inai)propriate bécause the Region imposed it
in advanqe of technology that can detect an exceedance of the limit. See New England Plating
Comments (AR 27). | |

If the Board'reéches this argument, however, it should uphold the total cadmium efﬂuent
lirﬁit in the Permit. The Regi(_)n derived the total cadmium rhonthly average limit of 0.2 ug/1
from the applicable Massachusetts chronic water quality criteria value for protection of aquatic
life. The Region does not dispute that this limit is below the current analytical detection levél of
0.5 ug/l for cadmium. However, Section 301(b)(1)(C) of the CWA and EPA’s implementing
reglilations fequire the Region to establish effluent limitations necessary to attain state water
quality stalsdards whenever a discharge is found to cause, have fhe reasonable potential to cause,

or contribute to an exceedance of a numeric or narrative state water quality criterion.’> The

-(acute criterion)/(dilution factor) = (10.2 ug/1)/(1.18) = 8.6 ug/l — 20% attenuation = 6.9 ug/l
32 The Board has held that Section 301(b)(1)(C) “requires unequivocal compliance with applicable [water quality
standards], and does not make any exceptions for [the] cost or technological feasibility” for achieving the effluent
limitations. See City of Moscow, 10 E.A.D. at 168, quoting In re City of Fayetteville, Ark.,2 E.A.D. 594, 600-601
(CJO 1988). See also U.S. Steel Corp. v. Train, 556 F.2d at 838 (finding “states are free to force technology” and “if
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Region does not have the authority to impose less protective limits, except in the narrow |
circumstances where a variance is justified or the water quality standards are amended, neither of
which is ap_plicable in this case. See CWA §§ 301-303. Ac'cordingly; given that the
Massachusetts chronic criterion for total recoverable cadmi.um is 0.2 ug/l, the Region based the
monthly avefage limit for total cadmium in the Permit on this chronic criterion and a dilution
factor of 1.1 at the point of discharge, as discussed supra in Section E.1, resulting in a limit of
0.2 ug/l.

When an effluent limitation required by Section 301 of the CWA is less than the current
level of analytical defectability', the Region typically establishes a separate compliance level in
the Permit b.ased on the current level of detectability, which provides the permittee with a “firm
and fair measure” of What is required for compliance with the peﬂnit. J&L Specialty Products
Corp.,5E.AD. at 73. In this case, the Minimum Level (“ML”) value for cadmium is 0.5 ug/I.
See Permit at Part .A.1, 8, n.12. (Ex. 3).'. The Permit specifies that the Disfrict shall report any
effluent value for cadmium that is below the ML as zero on its Discharge Ménitoring Reports.

Id. The Region will consider this reportedl\./alue as compliance with the Permit limitations. See
J&L Spécialty Products Corp., 5 E.A.D. at 72. Given that the Region included a 0.2 ug/l effluent
limit on total cadmium in the Permit to prevent excursions above state water quality standards,
while also incorporating a conipliance level equal to detection vle_vels for total cadmiuin, the

Region did not abuse its discretion in establishing the total cadmium effluent limit in the Permit.

the states wish to achieve better water quality, they may [do so], even at the cost of economic and social
dislocations™). :
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3. The Lead Monitoring Requirements are Reasonable.

The District objects to the lead monitoring fequirements in the Perinit since the draft
permit did not include such monitoring requiremenfs and the District did not have the
opportunity to comment on the requirements. See Dist. Pet. at 56. Additionally, the District
notes that the data collected show that its effluent lead discharges have been “below levels of
concern.” Id. The Region did not err in inc‘luding lead monitdring requirements in the Permit.

As a procedural matter, the Region was justiﬁed in including lead monitoring
requirements in the Permit without reobemhg the comment period under 40 C.F.R. § 124.14(b).
The Region established the lead monitoring requirements in the Permit based én RIDEM’s

" comment that the District’s effluent lead levels might haye a reasonable potential to cause or

_contribute to violations of Rhode Island’s water quality standards. See RIDEM Comments at 2-3.
(Ex. 36). RIDEM commented that, based on its éxperience, typical effluent leadvlevels from
WWTF dischafges in Rhode Island indicate that the District’s lead discharges could have the
reasonable potential to cause or contribute to violations of water quality standards. /d. While the
Region determined that this. informatioﬁ Was not sufficient to warrant an effluent limit for lead in
the Permit, it concluded that the information did necessitate a monitoring requirement. See RTC
at 14-15.

The regulations goverﬁin’g the NPDES permitting process, set forth in 40 C.F.R. Part 124,
do not call for a new comment period every time the permit issuer adds a new permit condition
in response to comments én the draft permit. See In re Indeck-Elwood, LLC, PSD Appeal No.
03-04, slip. op. at 29 (EAB Sept. 27, 2006); see also In re District of Columbia Water and Sewer
/iuthority (“WASA4”), NPDES Appeals Nos. 05-02, 07-10, 07-11, 07-12,; slip. dp. at 61(EAB

March 19, 2008), quoting NRDC v. U.S. EPA, 279 F.3d 1180, 1186 (9" Cir. 2002) (finding “a
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ﬁﬁal permif need not be identical to the corresponding dra‘ft perrhit and, indeed ‘[t]hat would be
antithetical to the 'who‘le concept of notice and comment’”). As the Board has noted, “the;
[permitting] regulations contemplate the possibility that permit terms will be added or revised in |
response to cominents received during the public comment period.”‘ Id.; In re Amoco Oil Co., 4
E.A.D. 954, 980 tEAB 1993). See also Dominion Energy Brayton Point, 12 E.A.D. at 695
(finding “[permitting] regulations expressly authorize the Region to compile néw materials in an -
effort to respond to comments submitted on the [d]raft [plermit”). In order for the permitting
process not to extend indefinitely, the Region must have the authority to issue a ﬁnél permit that
- differs ‘in some aspects from the draft permit. See NRDC'v. U.S. EPA, 863 F.2d 1420, 1429 (9th
Cir. 1988) (holding agency must have authority to promulgate final rule that differs in some
particulars from proposed rule because “otherwise the process might never end”).

However, a final permit that differs from a draft permit that is not subject to public notice
and comment must be a logical outgrowth of the permitting process. See WAS4, slip op. at 61;
see also In re Old Dominion Elec. Co., 3 E.A.D. 779, 797 (Adm’r 1992) (reopéning comment |
period not hecessary under § 124.14(b) becauée, among other reasons, “[t]he revised permit by
all accounté is a logical outgrowth of the notice and comment process....”). Additionally,
“according to 40 C.F.R. § 124.14(b), “[i]f any data[,] information[,] or arguments submitted .
during the public cdmment period.. .éppear to raise substantial new questions concerning a
perrriif, the Regional Adlﬁiniétrator. ..may [r]eopen or extend the corﬁment period.” The Board
has recognized that “[t]he critical elements of this reguiatory provision are that new questions
must be ‘substantial’ and that» the Regional Administrator ‘may’ take action.” Dominion Energy
Brayton Point, 1>2 E.A.D. at 695, quoting NE Hub, 7 E.A.D. at 585. Based on the plain language

of this regulation, the Board haslong acknowledged that the decision to reopen the public
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comment period is largely discretionary. Id.; Amoco Oil, 4 E.A.D. at 980. Many considerations
may inform the Region’s exercise of this discretion, including whether permit conditions have
‘been significantly changed as a result of substantial new questions, whether the new information
was developed in response to comments received during the permit proceeding, whether the
record adequatcly explains. the Agency’é reasoning so that a dissatisfied party can fairly develop
a permit appeal, and the significance of adding delay to the particular permit proceeding. See,
e.g., In re Chelalis Generating Station, PSD Appeal No. 01-06, slip. op. .at 33,35-36 (EAB Aug.
20,2001); In re Metcalf Energy Center, PSD Appeal Nos. 61-07 & 01-08, slip op. at 27-30
(EAB Aug. 10,2001); NE Hub, 7 E.A.D. at 587, n. 14; Old Dominion Eleé. Co.,3 E.AD.at
797-798; Inre Thermalkem, Inc., Rock Hill, South Carolina, 3 E.A.D. 355, 357-358 (Adm’r
1992). | |

The ‘Region acted reasonably in including the lead monitoriﬁg r¢quirements in the Permit.
- The lead monitoring requirements were a logical outgrowth of the notice and comment process
and did not raise substantial new questions warranting a reopening of the public comment period
| under 40 C.F.R. § 124.14(b). The addition of the lead monitoring requirements in the Permit
constituted a change that flowed directly from consideration of RIDEM’s comments stating that
lead limits should be imposed on the District’s effluent lead discharges. Furthermore, the
Distric“[ already moﬁitors lead on a quarterly basis thrbugh its WET testing. Thus, the
establishment of lead monitor‘ing requirements in the Permit is not a significant change based on
a substantial new question. The Permit only imposes eight additional moniforing requirements
per year, comprising a modest additional burden to the District. It is very unlikely that additional
comments from the District would have altered the Region’s decision to include the lead

monitoring reqﬁirements in the Permit. Moreover, pursuant to 40 C.F.R. § 124.17(a)(1), the
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Region clearly explained in its Response to Comments why it included lead monitoring
requirements in the Permit which did not appear in the draft permit. See RTC at 14. This
~ explanation ensured that the lead monitoring requirements were properly noted in the record of
the proceeding and that the District had an opportunity to adequately preparé its petition for
review with regard to this provision. See Indeck-Elwood, slip op. at 30; City of Marlborough,
Mass. Easterly Wastewater Treatment Facility, 12 E.A.D. at 244-245; Amoco Oil, 4 E.A.D. at
980. The Region did not err or abuse its discretion by including lead monitoring requirements
without reopening the public comment period. |

With regard to the District’s claim that effluent lead discharges are “below levels of
concern,” (Dist. Pet, at 56), in establishing the lead monitoring requirements, the Region
evaluated the existing effluent lead data from the District’s WET tests. While the effluent lead
data from the District’s 2005 and 2006 WET tests indicate that lead levels were below detection
levels, the District utilized very high detection levels, ranging from 5 to 10 ug/l, which are well
above the levels that approved test methods can achieve, as well as above the Massachusetts and
Rhode Island ambient chronic criteria values of 1.8 ug/l and 1.3 ug/l, respectively, for lead.
Massachusetts Standards at 314 CMR Section 405(5)(e) (Ex. '4)‘; Rhode Island Standards at
Appendix B (Ex. 5). Based on these data, the Region currently cannot effectively evaluate the
District’s reasonable potential fo cause or contribute to an excursioﬁ of state water quality standards.
As aresult, the Region éet Ya monthly lead mqnitoring requirement, with a quantification level of 0.5
ug-/l,3 3 which is below the Massachusetts and Rhode Island ambient chronic criteria values for lead _

and, therefore, will allow the Region to determine if the District’s effluent lead levels have the

%3 The quantification level of 0.5 ug/! for lead is based on the Inductively Coupled Plasma Mass Spectrometry test
method, which is an approved EPA test method. See 40 C.F.R. Part 136. The District is not challenging the
Region’s quantification level for lead. ‘
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reasonable potential to cause or contribute to a violation-of water quality standards.>* See Permit at
Part LA.1, 1. 12 (Ex. 3); RTC at 14-15 (Ex. 2).

The Region’s decision to impose a lead monitoring requirement was consistent with the
CWA, which affords the Region broad discretion to include monitoring requirements in NPDES
permits. See Town of Ashland Wastewater Treatment chility, 9 E.A.D. at 671 (finding that
CWA § 308(a) establishes broad discretion for the Region to impose color monitoﬁng
requirements where no color limit existed in the permit); City of Port St. Joe, 7 iE.A.D. at 306-
307 (holding that CWA § 308(a) confers broad authority on the Region to impose monitoring -
requiremcnts)j In re Liquid Air Puerto Rico Corp., 5 E.A.D. 247,261-262, n. 24 (EAB 1994).
Section 308(a) of the CWA states,

Whenever required to carry out the objective of this chapter,' including but not limited to »

(1) developing or assisting in the development of any effluent limitation, or other

limitation, prohibition, or effluent standard...; (2) determining whether any person is in

violation of any such effluent limitation, or other limitation, prohibition, or effluent
standard....; or (4) carrying out section[]...1342...of this title [CWA §402], (A) the

Administrator shall require the owner or operator of any point source to (i) establish and

~ maintain such records, (ii) make such reports..., (iv) sample such effluents (in accordance
with such methods, at such locations, at such intervals, and in such manner as the

Administrator shall prescribe); and (v) provide such other information as [the

Administrator] may reasonably require. CWA § 308(a).

The Board has held that an obvious purpose behind CWA §308(a) is to enable EPA to
require dischargers to gafher data so that EPA can make informed regulatory decisions. City of
Port St. Joe, 7 E.A.D. at 310; In re Simpson Paper Co. and Louisiana-Pacific Corp., 3 E.A.D.
541, 548-549 (CJO 1991) (finding thalltCWA § 308(a) is an information gathefing tool). |

Accordingly, the Board has stated that “for a petitioner to raise a material issue of fact as to

** If the Region determines, based on samples taken pursuant to the lead monitoring'requirements in the Permit, that
the District’s effluent lead levels have the reasonable potential to cause or contribute to violations of water quality
standards, the Region can take steps to modify the permit to include an effluent limit for lead.
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whether an information gathering requirement in a permit is unreasonable and therefore exceeds
the Agency’s authority under Section 308(a), a petitioner must cite evidence sufficient to support
a finding that there is no basis in fact for the Agency to require information gathering in the first
place.” City of Port St. Joe, 7 E.A.D. at 310. The District has failed to make this demonstration.

In addition, the Board has recogrﬁzed the broad monitoring authority conveyed to the
Region by CWA § 402(2)(2) and 40 C.F.R. § 122.44(d). City of Port. St. Joe, 7 E.A.D. at 307,
Town of Ashland Wastewater Treatment Facility, 9 E.LA.D. at 671-672. Section 402(&)(2) of the
CWA providés that the conditions of an NPDES permit may include “conditions on data énd
information collection, reporting, and such other requirements as [the Administrator] deems
appropriate.” See City bf Port St. Joe, 7E.A.D. at 307.' The regulatory provision 40 CFR..
§ 122.44(d) is similarly broad in scope, requiring NPDES permits to include any requirements
“necessary to [a]chjeVe water quality standards.” .See Town of Ashland Wastewater Treatment
F acility, 9 E;A.D. at 671-672. »Where the monitoring requirements in NPDES permits relate to
maintaining state water quality standérds, as is the case here, thé Board has determined that
nothing in the CWA or its implementing regulations constrains the Region’s authority to include
~ such monitoring provisipns. Id. Furthermore, 40 C.F.R. § 122.48(b) contains ménitoring
requirements for NPDES pqrmits, stating that all permits must specify reéuired monitoring, |
including the ;cype, infewgl_s, and frequéncy sufficient to yield data that are representativc of the
monifored activity. See Gov't of D.C. Mun. Separate Storm Sewer Sys., 10 E.A.D at 324; 40 |
| CFR § 122.44(i) (referencing the § 122.48 requirements).

The Region’s exercise of ité authority to-impose lead moniforing requirements was a
reasonable response to RIDEM’s comment that the District’s lead levels could have the

reasonable pdtential to cause or contribute to violations of water quality standards and the
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Region’s inability to condu;:t a feasonabie potential analysis with the available effluent lead data
since the lead detection levels for the District’s WET tests are higher than the ambient criteﬁa
values. Because the District has not demonstrated clear error or abuse of discretion by the
Region in establishing thé leéd monitoring requirements in the Permit, review of this issue
should be denied. |

4. The Nickel Monitoripg Requirements are Reasonable.

The District rsimilarly obj ect§~to tﬁe nickel monitoring requirements since the draft permit
did not include such monitoring requirements. See Dist. Pet. at 56. Additionally, the District
notes that the data collected shows that its efﬂuentﬁickel dischargeé have been “below levels of
concern.” See Id. Here, too, the Region did not err in including nickel monitoring requirements
in the Permit.

The Region included the nickel monitoring requirements in the Permit in response to
RIDEM’s comments requesting that the Region include a monitoring requirement for nickel in
the Permit to ensure that the effluent nickel data from the District’s WET testing is reported on
the District’s DMRs, which will make the data readily available for review by the public. See
RIDEM Comments at 2-3 (Ex. 36). After evaluating these comments, the Region included a
quarterly mdnitoring requifement for effluent nickel so that the District will report nickel results
from its WET tests through its DMRs. In this way, the data will be more readily available to
RIDEM and interested members of the public. See RTC at 14-15; see also 40 C.F.R. l§
122.41(1)(4)‘. The new requirement does»n(')t impose any additional monitoring on the District,
but simply requires it to report the data already éollected as part of WET testing through its

DMRs.
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As with the lead monitoring requirements, discussed supra in Section E.3, the addition of
the nickel monitoring requirements in the Permit was a logical outgrowth of the permitting
process and did not raise substantial new questions warranting a reopening of the public
comment period under 40 CFR.§ 124.1’4(b). See also 40 C.F.R. § 122.63. The addition of the
nickel rhonitoring requirements was a change that flowed directly from RIDEM’s comments on
the draft permit. The District is already monitorihg nickel on a quarteﬂy basis in its WET tests.
The Region is not requiring the District to conduct additional monitoring of its effluent nickel
levels, but merely to report the results through its DMRs. See RTC at 15 (Ex. 2). Itis highly
unlikely that additional comments from the District would have altered the Region’s decision to
include nickel monitoring requirements in the Permit. Fufthermore, in the Response to
Comments, the Region sufficiently set férth its basis for including nickel monitoring
requirements. Id. at 14-15. The Region did not err or abuse its discretion by including nickel
monitoring requirements in the Permit without reopening the public comment period.

| As discussed supra in Section E.3, the Region has broad authorify to establish monitoring
“and reporting requirements in NPDES permits under CWA §§ 308ta) and 402(a)(2), as well as
40 C.F.R. §§ 122.44(d) and 122.48. See also In re NPDES Permit for Wastewater Treatment
Facility of Union Township, NPDES Appeal Nos. 00-26 & 00-28, 18 (EAB, Jan. 23, 2001)
(holding that “it is clear from the language of CWA §§ 308 and 402(a)(2) and 40 C.F.R. § 122.48
fhat the Admiﬁistrator has broad diScretion to establish the reporting requirements in NPDES
permits”). While the available data indicate that thei District’s effluent nickel levels do not

currently have the reasonable potential to cause or contribute to a violation of water quality
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standards,>’ the mckel monitoring requlrements will make effluent nickel data readily available
through the District’s DMRs to allow all interested parties to track the WET test results for-

effluent nickel discharges. See 40 C.F.R. § 122.41(1)(4). Review should be denied. -

5. The Aluminum Monitoring Requirements are Reasonable, and the Board
Need Not Reach the Necessity for a Total Aluminum Effluent Limit.

Both the District and Trout Unlimited have challenged the Region’s actions with respect
to aluminum in the Permit. The District objects to the aluminum mohitoring requirements in the
Permit since the draft permit did not include such m_ohitoring requirements and the District did
not have the opportunity to corment on the requirements. _See Dist. Pet. at 55. "t“he District also
claims that the Region has not establiéhed that the instream values of aluminum are sufficiently
close to the criterion to warrant this monitoring requirement. See Ié’. at 55-56. Con\tersely,

- Trout Unlimited argues that the Region should have set an effluent limit for total aluminum sinee
data intlicate that the levels of aluminum currently discharged by the District are detrimental to
fish populations in the Blackstone River. See TU Pet. at 2. The Region did not err in including
aluminum monitorihg requirements in the Permit. Moreover, the Board need not rea'chv the issue
of whether the Region should have set an effluent limit for aluminum in the Permit because, as
explained below, the Region plans to issue a draft perrﬁit modification to establish an aluminum
effluent limit. |

As a procedural matter, the Region was justified in includirtg’ aluminum monitoring.
requirements in the f’e"rmit without reopening the eomment period under 40 C.F.R. § 124.14(b). .

The Region included the provisions in response to Trout Unlimited’s and RIDEM’s comments

** The effluent nickel data from the District’s 2005 and 2006 WET tests, which ranged from 5-20 ug/l, demonstrate
that the nickel levels in the District’s discharge are well below ambient criteria values. See RTC at 14 (Ex. 2).
Additionally, as the District indicates in its petition, effluent nickel levels were below ambient criteria values in
1999 when the Permit was renewed, which caused the Region to remove the nickel effluent 11m1tat10ns from the
previous permit. See F act Sheet for Expired Permit (December 1998) at 4 (AR 76)
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regarding their respecti\}e concerné about “aluminum foxicify” and the reasonable potential of the
District’s effluent aluminum levels to cause or contribute to water qliality violations. See RTC at
4 and 14. See also RIDEM Comments at 2-3 (Ex. 36). As with the lead and nickel monitoring
requirements, discussgd ;supra, the addition of the aluminum monitéring requirements in the
Permit was a logical outgrowth of the pe'rmitting process and did not raise substantial new
quéstions warranting a reopening of the public comment period under 40 C.F.R. § 124.14(b).

In establishing the monthly aluminum monitoring requirements, the Région evaluated the
existing effluent ﬂu@inum data from the District’s WET tests. The effluent aluminum data from
fhe_ Distﬁ@t’s 2005 and 2006 WET tests indicate that the levels of aluminum in the District’s
. discharge have ranged from 70 to 240 ug/l. The ambient chronic criterion value for aluminum in
Massachusetts and Rhode Island is 87 ug/l. After re-eyaluating this data in light of Trout
Unlimited’s Pgtition, the Region has concluded that the data clearly supports not only the need
for inonitoring, but also demonétrates a reasonable potential to cause or contribute to an
excursion above applicable state standards. The District attempts to minimize the significance of
the data by presenting an average of its monthly aluminum discharge results over an eight year
pefiod, which computes to 63 ug/l. ‘See Dist. Pet. at 56. This is inappfopriaté, particularly since
there are data points in thé District’s WET test results that substantially exceed the
Massachusetts and Rhode Island water quality criteria for aluminum. The Region reasonably |
determinéd that the available effluent alurﬁinum data warranted a monitoring requirement.

.The Region has broad authority to establish monitoring and reporting requirements in
NPDES permits under CWA §§ 308(5) and 402(a)(2), as well as 40 C.F.R. §§ 122.44(d) and

122.48. Supra at Sections E.3-4. The District has not sustained its burden of showing no basis
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in fact for the monitoring requirement. See City of Port St. Joe, 7 E.A.D. at 310. Review should
be denied.

With regard to Trout Unlimited’s petition a.fguing that the Region should havé set total
aluminum effluent limits (not simply monitoriﬁg requirements), the Board need not reach this
issue. Upon fuﬁher review of the available data and the record, the Region has decided to
modify the Permit to include an effluent limitation aﬂd associated‘monit(.)ring requirements for
total aluminum, in order to ensure compliance with both Massachusetts aﬁd Rhode Island Water
quality standards. It is the Region’s intention to proceed expeditiously ih.modifying the Permit.
The Region issued its Notice of Uncontested and Severable Conditions on November 26, 2008.
According to the Notice, the Permit’s uncontested conditions will take effect on January 1, 2009.
The Region anﬁcipatés that it will issue the proposed permit modification by the end.of J anuary
2009. The District, Trout Unlimited, and é.ny other interested parties will have full rights to

- comment on the -dra'ft permit quiﬁcation and ultimately to appeai any final permit modification.
Thus, the Board need not reach the issue of whether the Region should have included an effluent
limitation for total aluminum in the Permit at this time.

F. The Winter Fecal Coliform Limit is Necessary to Ensure Compliahce Wiﬂl Rhode
Island’s Water Quality Standards.

The Region imposed a winter fecal coliform limit 1n the permit to meet Rhode Island’s
water qlialify standards. The District séts forth three challenges. First, it contends that the state
water quality.standard applying bacteria criteria year round .is illogical since there are no
designated bathing beaches along the receiving waters in Rhode Island. Dist. Pet. at 40. Next,

the District contends the Region had insufficient data to determine the District’s discharge had a
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reasonable potential to cause or contribute to the state standard.- Id. at41. Finally, the District
contends the Region should have afforded it the benefit of dilution at the state line. Id. at 42.

The Blackstone ijér in Rhode Island is a. Cfass B1 water from the border with
Massachusetts to the confluence with the Seekonk River. See Rhode Island Standards at
Appendix A (Ex. 5). Designated uses in Claés B1 waters include, among other things, “primary
| and secondary contact recreational activities.” Id. To protect pri-mai'y contact recreation in fresh
waters, Rhode Islarid’s Water Quality Standards specify that fecal coliform bacteria shall not
exceed a geometric mean value of 200 MPN/100 ml and that no more than 20% of instream
samples shall exceed 500 MPN/100ml. Id. 'These criteria apply year round, including during
non-bathing season. RTC at 63, 111 (Ex. 2).

Noting there are no designated bathing beaches along the banks of the Blackstone River
ini Rhode Island, the Distriqt questions the need to apply to the criteria year round. Dist. Pet. at |
40 (claiming that the “limit has been set to protect a use that aoes not éccur in areas not
désignated for that use”). Through its challenge, the District invites the Region to question
Rhode Island’s judgment as to the designated uses of its waters and the level of protéétioﬁ
necessary to protect those uses. As the Region explained in its Response to Comments, |
“Through their water quality standards, states determiné the level of protection needed for
receiving waters.” RTC at 65 Where EPA determines that is a reasonable potential that a
discharge will cause or contribute to a violation of the standards‘that have been established by a
state, EPA must then set an effluent limif nécessary to ensure the standards ére met. See 40
CFR § 122.44(d)(1)(1). Here, Rhode Island’s Standards make no provision for seasonal

bacteria criteria. Thus, the water quality criteria for fecal coliform apply year round and RIDEM
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implements‘ this requirement by establishing year round bacteria limits in RIPDES permits for
facilities the_lt discharge to surface waters in that state. RTC at 63.

The District next contends that the “age and limited size” of the data set considered by
the Region are not “real évidenc_e” connecﬁng the District’s discharge to any impairments ih ‘
Rhode Island. See Dist. Pet. at 41, 43. The water qliality sampling' documented in the record
includes four samples collected during dry weather bétween November 2005.’and February 20>‘O6, ,
a period during which the upstream Massachusetts POTWs were not disinfecting. Fact Sheet at
8. All samples exceeded Rl standards. /d. The Region also considered monthly samples
collecting during April 2005 and October 2005, a period during which the upstream POTWs are

| disinfecting; the samples indicated the criteria were generally met during this period.- Id. While
the District criticizes the quantity and age of the data, it does not dispute the. results or offer any
other data the Region oveﬂooked. The available data, together with the fact that the District is
tile dominant point source bn the river, substantiates the Region;s conclusion that the District’s
discharge has the reasonable potential to cause or contribute to a violation of Rhode Island’s
standards. |

The District also contends that the Region did not adequatély eyaluate the fate and
transport of fecal coliform bacteria by factoring both die off and dilution into calculation of the
effluent limitation. Dist. Pét. at 41-42. In response to a comment submitted by the District, the

| Region di.d adjust the limit to account for die off. See RTC at 64. The Region, however,
declinéd to adjust the limit to account for dilution, explaining that available data indicafed that
elevafed Background concéntrations in the River would eliminate the benefit of dilution fr(;m
higher flows. See RTC at 63. The Région’s decision to consider die off but not dilution was not

“selective,” (Dist. Pet. at 43), but fully explained and grounded in evaluation of available water
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quality data. The Region cited data conducted during three fali storm events (September 1992,
November 1992, aﬁd October 1993). For all three storm events, event mean fecal coliform
concentrations exceeded a geometric mean of 200 cfu/100 ml at all river stations from
Northbridge to the state liﬂe in Blackstone, Massachusetts, with the exc;,eption of one station
where the criterion was exceeded for two of the three storm events. RTC at 63 -64. During the
Sebtember and October sampling events, the Massachusetts POTWs would have been
disinfecting, so the results indicating signiﬁcant wet weather sources of bacteria. Id. at 64. Data
collected during the Novembér sform, which was sampled during the period of November 2 -5 of
1992, when the Massachusetts POTWs would not havé b¢en disinfecting, showed a fnean fecal
coliform concentration of 764 colonies/100 ml at the staie line. Id Again, althbugh the District
challenges the size and age of the data set, Dist. Pet. at 41, it does not contest what the data
show. |

The District also challenges the fairness of the Region’s determination, arguing that the
Region “puts the entire bﬁrden of coliform compliance on the District,” Wi;chout faking steps to
control other sources (Dist. Pet. at 42) or to consider significant contributions resulting from
stormwater runoff. Id at41. In its cursory allegation, the District fails to explajn how the
Region has held the District responsible for anything other than the ‘efﬂuent flow attributable to
its own discharge. By not including dilution in the caléulation of the effluent liﬁﬁtation, the
Région is simply ensuring that the District’s discharge does not cause or contribute to an
exlceedance of applicable criteria at the state line. Assuming the District meets its winter fecal
coliform limit and there coﬁtinue to be excursions above Rhode Island’s criterié at the state line,
these excursions clearly will not be the responsibility of the District. With regard to its reference

to “significant contributions from stormwater runoff,” to the extent the District is referring to
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stormwater discharges from point sources, the Region has been Working to address the impacts
of such discharges through issuance of stormwater permits to communities throughout the |
Blackstone River watershed. R7C at 12;1 3. To the extent the District seeks to assert that the
Region must await a TMDL or sjmilar sfudy prior to imposition of the winter fecal coliform
limit, an approved TMDL is ﬁot a precondition to the limit. See 40 C.F.R.

§ 122.44(d)(1)(vii)(B).*

G. The Schedule for WET Testing and Analytical Protocol for Wet Weather Fecal
Testing are Reasonable.”’

1. The Schedule for WET Testing is Reasonable and the Permit Includes a
Provision to Allow for Occasional Deviations from the Schedule.

The District raises concerns that the required schedule for WET testing (during the
second weeks of J anuary, April, July and October) may be impossible to meet on occasion due to
vacations, extreme weather conditions such as blizzards, or other unforeseen events. Dist. Pet. at
51. The District’s request that language be incorporatéd into tfle permit to reflect such scenarios
is unnecessary as the Pefmit already includes a proVision allowing for occasional deviations from
the routine sampling program. See Permit at 5 (“Occasional deviations from the routine
sampling program are allowed, but the reason for the deviation shéll be doCuménted in

correspondence appended to the applicable discharge monitofing report.”) The Region does

*® The record indicates that RIDEM is proceeding with a TMDL for coliform bacteria on the Blackstone River. See
RTC at 63 (Ex. 2). As the Region noted in its Response to Comments, if the approved TMDL indicates changes are
appropriate to the limit, the Region can pursue a modification. Id. at 64. :
*” In addition to seeking the Board’s review of monitoring issues related to WET and fecal coliform, the DlStrlCt
mentions one other monitoring issue in its petition — specifically, monitoring and reporting related to total residual
chlorine (TRC). While the District does not seek the Board’s review on this issue, the Region responds here to
clarify the record. The Permit requires two types of monitoring and reporting related to TRC — grab-samples for
compliance, supplemented by reporting from a continuous monitor. See Permit at .A.1 (Ex. 3). In its petition, the
District states that it and the Region share “doubts about the reliability of TRC continuous monitors.” Dist. Pet. at
54. As is detailed in the record, the Region does not have doubts about TRC monitors, but simply does not have
“sufficient experience with TRC analyzers to required continuous monitoring to be used or compliance purposes at
this time.” RTC at 70 (Ex. 2). '
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anticipate that a facility of the District’s size and staffing would make arrangemcnts for required
monitoring in the face of foreseeable events within its control, such as vacations. On the other
hand, the Region recognizes that it may not always be possible tc make contingency plans for
events not within its control, such as blizzards. Accordingly, as the Permit already includes
language accommodating the District;s conccm, review should be denied.®

2. The Monitoring Protocol for Fecal Coliform During High Flow Eventsiis

Reasonable in Light of the Fluctuating Nature and Extremely High Flow of
These Events.

The District next challenges the protocol for fecal coliform monitoring during high flow
events as unduly excessive. The Permit requires that a grab sample be taken during the first honr
of the discharge and every three hours thereafter for the duration of the- diéCharge-. Permit at
I.A.1 and n.5 (Ex. 3). Because the only currently EPA-approved methods for fccal coliform
testing involve incubating and counting the bacteria, the District seeks‘ that the Permit provide
that only one sample be analyzed using approved methods and that all other samples be analyzed
using the Colilert method, which is not currently approved by EPA for fecal coliform
‘monitoring. Dist. Pet. at 51-52.

Inits Résponsc tO.COmments the Region explained that having only one compliance
sample (i.ev., the one sample anglyzed using EPA appioved methods for fecal coliform) was
insut"ficient in light of the nature of the District’s high ﬂow. discharge. See RTC at 62 (Ex. 2).

' The District’s upgrades will increase capacity to handle wet weather flows, including providing

primary treatment to peak flows from the Worcester combined sewer system. See Fact Sheet at

_ %% The District also requests that the Region indicate it is open to making minor change to the permit related to
monitoring issues and that the Region indicate the process for obtaining such changes. See Dist. Pet. at 51. While
this broad request obviously does not substantiate a basis for the Board’s review, the Region notes that the agency’s
regulations have provisions for making modifications to permits and invites the District to discuss this issue further

- with Regional staff.
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5 (Ex. 1). The volume of flow that will be discharged during these events is high and not all
flows will receive advanced treatment. Advanced treatment will have capacity to handle an
hourly peak flow up to 120 mgd, while primary treatment will have an hourly peak flow capacity
up to 160 mgd. Id. Not only will thése high volumes of flow move very quickly through the
pla;lt, fhe flows and chlorine demahd will vary of the course of a wet weather event; making it
particularly difficult to maiﬁtain adequate disinfection. As the Region explained in its Response
to Comments: |

Maintaining édequate chlorine dosing to achieve bacteria limits, and then

ensuring adequate dosing of dechlorination chemicals to ensure that toxicity

based TRC limits are not exceeded is a difficult task during dry flow conditions

due to changing flow][ ] rates and chemical constituents, and is made even more

difficult during high flow events.
RTC at 62. While not directly confronting the Region’s rationale for the frequency of
the fecal coliform testing, the District makés the aside that EPA does pot reqﬁire such
frequent monitoring of public drinking water systems under the Total Coliform Rule.
See Dist. Pet. at 51. The comparison is inapt. The purpose of the monitoring imposed
on the District’s wet weather outfall is to determine fecal bacteria concentrations over
the course of sudden, rapid and Vafiable high flow events. As drinkihg water systems
are nof désigned to treat such high flow events, it is not the intent of the routine
monitoring under the Total Coliform Rule to evaluate such events.”’

The Region appreciates that the Colilert method is less time-consuming than the

currently approved methods for fecal coliform analysis. The Colilert method is not, however, an

3® Under the Total Coliform Rule, public water systems conduct routine monitoring of total coliforms as an indicator
of the possible presence of harmful pathogens in the distribution system of a public- water supply. The required

* number of routine samples is proportional to population, with larger systems required to collect several hundred
samples per month. 40 C.F.R. § 141 21(a)(2)
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approved method for fecal coliform analysis.”® EPA permitting regulations require that
monitoring be performed according to approved methods. See 40 C..F.R. § 122.44(1)(DH(Iv).
Furthermore, since the upgrades to handle these high flow events have only been recently
undertaken, the»Re‘giOn does not yet have the benefit of a robuSt set of monitoring data to justify
less frequent monitoring. Should the District’s monitoring and analysis of high ﬂov;' discharges
shows consistent ability to meet fecal coliform criteria, it may be appropriate for the Region
review this information and consider a modification of the requirements related to monitoring
frequency.

The fecal coliform monitoring requirements are reasonable and téilor,ed to the high and
variable flows anticipated to be discharged during high flow ei(ents. Review sho_uld be denied.

H.  The Ammonia Limit is Appropriately Expressed in both Mass and
Concentration in Accordance with EPA’s Regulations.

In its comments on the Draft Permit, the District posed a simple question: “Ammom'a
nitrogen standards are listed in pounds per day and in milligrams per liter. Which limit |
prevails?” See RTC at 70 (Ex. 2). The Region provided this straightforward respoﬁse: “Both
limits are required to be met.” Id. The Region’s response also comports with 40 C.F.R. §
122.45(H)(2). Thaf rule requires that, where a pefmit limits a pollutant with more than one unit of
measurement, the permittee must comply with bofh. The District now seeks to inappropriatély
expand its inquiry, arguing to this Board that the Region has failed to adequately explain why
both a mass and a concentration limit have been imposed. Dist. Pet. at 53. In light of the

District’s clear failure to preservé this issue, the Board should deny review.

“ Although EPA has approved use of Colilert for E. coli analysis, See 57 Fed. Reg. 14220, 14225 (March 26, 2007),
it has not approved the method for fecal coliform. ,
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In ‘any event, it is puzzling thaitvthe District seeks reviéw of the ammonia limits. Not only -
a:fe the limits identical to thqse in its prior permit, the ammonia limi‘ts. were specifically |
negotiatéd as part of the settlement of the District’s appeal of the prior permit. As part of that
settlement, the Region agreed to iséue a pfoposed modification that included, among other_
things, the preqise 1imitation§ on ammonia that the District now contests. (As is reflected in the
Statement of Basis accompanying the modification, the District requested adjustments to the
limits to account for revisions in the most recent update of the national ammonia criteria ,
doguxnent. See Statement of Basis Supporting 2001 Permit Modification at 4 (Ex. 24). In both
the expired permit (as modified in 2001) and the Permit that is the subject of this appeal, the

average monthly limitations on ammonia are as follows:

December to April - 12 mg/1 and 5,600 Ibs/day;
May _ 5 mg/l and 2,330 Ibs/day;
June to October 2 mg/l and 934 Ibs/day; and

November 15,2008 10 mg/l and 4,670 Ibs/day. -

Compare 2001 Permit Modification at 4 (Ex. 26) with Final Permit at 1.A.1 (Ex. 3). The anti- |
backsliding provisions set forth at Section 402(0) of the CWA and at 40 CFR §122.44(1) prohibit
establishment of any less stringen‘t limitations in the District’s new pe.rmi;c unless speciﬁc |
exceptions are met, none of which the District has demonstrated is applicable _here. ,
Furthermore, the recofd supports the ammonia limits, as well as the expressibn of fhe
limits in both mass and concentration. In the Fact Sheet ‘supporting'the current permit issuance_,
t’he Region explained that the May and June to October liﬁlits were based on a wasteload
allocation to meet minimﬁm diséolved oxygen criteria, and that the November and December to
April limits were based on a national recominended ammonia criteria document, December 1999

Update of Ambient Water Quality Criteria for Ammonia, December 1999 (EPA 822-R-99-014,
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December 1999). Fact Sheet at 11 (Ex. 1). Expfession of the ammonia limitations in terms of
concentration is appfopriate as both the dissolved 6xygen criteria in Massachusetts Standards and
the national recommended ammonia criteria are expressed in terins of concentration. See
Massachusetts Standards at 314 C.M.R. 4.05(b)(1)(Ex. 4); December 1999 Update of Ambieht
 Water Quality Criteria for Ammonia (AR 95). See also 40 CFR 122.45(f)(ii) (authoriziﬁg permit
writer to express limitations in units of measurement that correspond to applicable standards or
limitations). The Region also explained the Basis for including mass 1imitati0ns. In the
Statement of Basis supporting the 2001 permit modification, the Region explained that the
permit modiﬁcation included a change iﬁ the proposed flow limit from a monthly a.verage toa
rolling annual average. Statement of Basis Supporting 2001 Permit.Modiﬁcation at 3 (Ex. 24).
Not yet having experience monitoring compliance with the rolling annual average, the Region
expressed concern that a mass limitation for ammonia was necessary (in addition to
concenfraﬁon) in the event the District exceeded ’Fhe flow limit in any particular month. /d. at
3.4
| The District explicitly agreed to the ammonia limits in settlement of its appeal of the
prior permit. The District failed to raise any concerns with the limits during the public comment
period in this proceeding. The District has failed to provide any facts indicating that one of the
exceptions to the general prohibition against anti-backsliding is applicable. The Board should

deny review on this issue.

“'In the discussion of the ammonia limits in the Fact Sheet supporting the new Pénnit, the Region explicitly referred
back to the Statement of Basis Supporting the 2001 Permit Modification for additional detail regarding the
derivation of the limits. See Fact Sheet at 11 (Ex. 2).
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L The Region’s Decision to Include Satellite Systems as Co-Permittees in this Permit
was Consistent with the CWA and Regulations and Warranted to Address

Unacceptably High Inflow/Infiltration.

Infiltration and Inflow (“I/I”) to the District’s sewer system is excessive. According to
the District’s own permit application, more than 15 million gallons peir day of groundwater aild
s_tormWater make their way from the communities which send their effluent to the District for
treatment. RTC at 87 (Ex. 2). Not only does ihis waste the extra chemicals, ‘iankage and energy
required to treat this unnecessary flow, but éxcessive I/I can also cause other problems, such as
sanitary sewer overflows. Recognizing that more aggressive aiétion was needed to abate

' excessive I/1, and_disappointéd with the prdgress made under the previous perinit (which only
- requested the Disirict to facilitate the satellites' voluntarily efforts on this issue), the Region
décided thét the time had come to regulate satellite communities directly as co-pénnitteeé. See
RTC at 87. Baseci on the information provided by the District in its permit aﬁplication, EPA
included the (“;ity of Worcester, the Towns of Millbury, Auburn, Piolden, West Boylston and
Rutland, and the Cherry Valley Sewei District, as co-permittees. RTC at 88; Draft Permit at 1
(Ex. 1).

The District and four of the co-permittee_s (Worcester,‘Holden, Millbui'y, and Cherry
Valley Sewer District)* all challenge the Region’s authority to regulate the co-permittees in the
same permit as the ]jistrict. Petitioners argue that EPA is not authorized to include the sétellite
municipal collection systems as co-permittees, even though they discharge waé.te to the District’s

treatment plant, because they were not signatories to the permit application filed by the District.

Petitioners’ argument is without merit. EPA’s authority to regulate Publicly Owned Treatment

2 Of the four co-permittees that petitioned for review, only the Town of Holden and the City of Worcester
participated in the public comment process. The Petitions of Millbury and Cherry Valley Sewer District,
accordingly, should be dismissed. As their petitions mirror arguments raised by other co-permittees, however, the
Region has no objection to Millbury’s and Cherry Valley Sewer District’s participation as amicus curiae. -
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Works (“PQTWs”) does not derive from the consent of the regulated systems. Rather, that
authority derives from the CWA. Section 402(a)(1) of the CWA authorizes EPA to “issue a
permit for the discharge of any pollutant, or combination of pollutants” if the requirements of the
CWA and its implementing regulations are met. Publiély Owned Treatment Works (“POTWS”) .
must meet performance-based requirements based on available wastewater treatment technology.
CWA § 301(b)(1)(B). Tﬁey must »also ensure that éll 'discharges comply with the relevant water
quality standards per Section 301(b)(1)(C) of the CWA. A “treatment works” is defined in
Section 212(2)(A) of the Act as ihcluding “any devices and systems used in the storage,
treatmént, recycling, and reclamation of municipal sewage or industrial wastes of a liquid nature
e including .. . intercepting sewers, outfall sewers, sewage collection systems . . .” and EPA’s
regulations prov.ide a similar definition at 40 CFR §122.2 and §403.1. As noted in the
Response to Comments, both the District (the legal entity owning and operating the wastewater
treatment plant) and the satellite systems (the iegal entities owning and operating the sewage
collection systems) are squarely wifhin the definition of “POTW” for permitting purposes. RTC
at 84. Petitioners point to no requirement of the statute or regulations requiring -EPA to address
~ each of tﬁese entities through a separate permitting action. EPA properly exergisled. its authorify
to include all these entities in a single permit so as “to ensure proper operation and compliance of
- the entire treatment works, not a portion of it.” R7C at 85. |

Petitioners base théir assertion that all co-permittees must .sign a permit application in
part on 40 C.F.R. §122.22(a), whfch descrillaes who is authorized to sign a permit application on
behalf of, améng other (_%ntities, a municipality, State, Federal, or other public agency. However,
that section does not purport to enumerate thdse parties who must sign such an application, only

those who may do so on behalf of various entities, and therefore provides no support for
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petitioners’ a_sserﬁon that a permit application must be signied by all co-permittees in order for
them to be bound under the Final Permit. As noted in EPA’s Respbnsé to Comment, permit
application requirements are designed to facillitate the permitting process and to aid the
permitting authority by ensuri'ng_submittal of relevant. information, not to serve as an
authorization for EPA to fulfill its statutory mandate. See RTC at 86.

Co-permittees were given adequate notice of their inclusion in the permit, and were or
should have b.een aware of the obligatibns it imposed on them. EPA provided each co-permittee
with a copy of the Fact Sheet and Dfaft Pe@it, and invited them fo attend the public Heaﬁng and
to submit oral and/or written comménts on the Draft Péfmit. See RTC at 87. As noted above,
some, .but not all, chose to do so. Furthermore, in the Statemént of Basis for the mbdiﬁcation of
the expired permit, the Region advised that if it was not satisﬁed with the progress of cooperative
~ efforts among the District and its member communities‘ to reduce excessive I/1, it wbuld consider
adding the member communities as co-permittees directly regulated under the Permit. Statement
of Basis Supporting 2001 Permit Modification at Section III.5 (Ex. 24). Due to the lack of
progress on I/I reduction, that time has come. |

, Althpugh the claim is not preciseiy articulated, Petitioners also-assert that the District is
made responsible, under the Permit, for operafion and maintenance ob'ligations over which it has
no control, and that this allocation of réspoﬂsibility is not authorized by the District’s'enabling
leéislati()n. Dist Pet. at 62. However, the Board need not reach a decision concemiﬁg the proper
interpretation of the District’s enabling legislation, because nowhere in the Final Permit is the
District made responsible for the operation or maintenance of the co-permittees’ sewer
systems. During the comment process, although EPA concluded that the Permit was sufficiently

unambiguous as it stood, it agreed to modify the laﬁguage so as to make the separation of
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respoﬁsibilities between the District and the co;perrnittees even more clear. RTC at 87. The
Final Permit notes explicitly that co-permittees “are responsible for implementation of the
operation and maintenance . . . related to their respective system.” Permit at 1 (emphasis .
added) (Ex. 3). The language of the permit could not reasonably be intemreted as requiring the
contréry, especially when read in the context of EPA’s consistent assertions on the record that
the District and each co-permittee are responsible only for the portions of the system under their
control. |
Petitioners misconstrue the Region’s reference to the District’s enabling legislatibn in its
Respbnse to Comments. The Region cited the legislgtion for‘the sole proposition that the District
appeared to have authority to control the types and volumes of ﬂow& that are discharged to ité
plant. RTC at 87. Tile Region has never argue.d, nor does the Permit anywhere require, that the
Districi operate and maintain the sewer systems owned by the satellite comrﬁunities. -That none
of the petitioners contests the District’s authority to control the volume of flow it receives
supports the Region’s view on this point.”® The Region fully respects that the District and the
satellite systems are separate legal entities. They also all each own and operate separate portions
of a POTW that is impacted by excessilve inflow and infiltration. In light of the District’s
repeated assertions that it does not have legal authority to mandate necessary operation and
maintenance or repdr,ting obligations, the Region has made the satellite systems indilvidually

responsible for these activities under the permit.

“* As detailed in the Response to Comments, only one provision of the Permit requires the District to exercise
control over flows from the satellite communities. The specific provision requires the District to ensure that
volumes of flow the District accepts from the satellites are not so high as to cause violations of the District’s effluent
limitation or cause unauthorized bypasses at the treatment plant. RTC at 87 (Ex. 2). See also Permit at Part LLE.3
(Ex. 3). None of the petitioners contests this specific language.
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The District next objects that the Permit requires “reporting activities associated with

wastewater collection systems over which the District has no control.” Dist. Pet. at 61. The
District does not point to any specific language prompting this concern. Moreover, the Final
Permit makes it clear, and EPA emphasized in its response to comment, that each co-permittee
“is responsible for the implementation of the operation and maintenance and reporting
requirements of Parts D and E related to their respective system.” Permit at 1 (Ex. 3). All
requirements for satellite systems are set forth in the Final Permit in Part LD. (“Unauthorized
Discharges”) and Part LE. (“Operation and Maintenance of the Sewer System™). Part D states
that discharges through sanitary sewer overflows are not authorized and requires that such
overflows be reported to EPA and MassDEP. Id. Part E of the Final Permit requires annual
reporting of all actions taken to minimize I/I. EPA addressed the District’s concerns about
allocation of reporting responsibility in its Response to Comment:

Through this permit, EPA has made each municipality responsible for

implementation of the requirements of Parts D and E applicable to the

portion of the collection system and/or treatment plan that it owns or

operates. For instance, each municipality would be responsible to report

to EPA any SSO that occurred from its collection system. Each

municipality would be separately responsible for developing and

implementing a plan to control I/I and reporting on the progress of its

respective plan. '
RTC at 87. The language in the Final Permit states on page one that “co-permittees are
responsible for reporting overflows from sewer systems under their jurisdiction” and that all co-
permittees are responéible for “reporting requirements of Parts D and E related to their
respective system.” Permit at 1 (emphasis added). Thus, neither of these sections imposes a

reporting obligation on the District with respect to the sewer systems under the jurisdiction of

one of the co-permittees.
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“The Region sincerely hopes that all parties will work cooperatively to ensure that no
violations of permit conditions occﬁr, rendering future enforcement actions unnecessary.
waever, even should such actions become unavoidable, the District’s concerns about being
held responsible for the violations of co-perfniﬁees are unfounded. See Dist. Pet. at 62. As
detailed above, the permit divides both réportirig requirements and operation and maintenance
obligations clearly and properly between the Distric;[ and co-permittees. The named respondent

| in any enforcement proceeding would be the er_ltity that fai_led to meet its obligation under the

© Permit.

Finally, petitioners allege that the Region’s selection of co-permittees was arbitrary

because EPA chose not to include several smaller muhicipalities that discharge to the UBWPAD

| facility as co-permittees. Dist. Pet. at 64. Notwithstanding Petitioners’ allegations to the |
contrary, this issue was thoroughly addressed in the Region’s Response to Comments. As stated
in that document, the Region derived its list of co-permittees from information provided by the
District in its re-application in response to Question A4 on Form 2A. RTC at 88. That question
asked the Distric’; to provide the name of each municipality and area sel;ved by its facility. It was
entirely reasonable for the Region to rely upon the accuracy of this information, as certified-by
the Engineer-Director of the District, in selecting the co-permittees. The District is in the best.
position to report on the municipalities and areas that it serves, especially given that the list can
change over time. When the Region learned that the information it had received from the
District was incomplete via the District’s own commenfs, it did not act arbitrarily. To the
éontrary, it evaluated the relative flow of those satellite systems overlooked. Given the relatively
small size of their contributions of flow, the Region chose not to include them as co-permittees at-

this time, but may do so in the future. RTC at 88.
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J. v'I_‘he Schedule for Submittal of Inflow/Infiltration Pl:ins is Re;lsonable.

The District also asserts that the Regién abused its discretion in designating a six month
time frame under the Permit for the completion of an Infiltration/Inflow Control Plan. Dz'st. Pet.
at 57. Tt believes that “substantially more time should be giyen for the completion of the plan‘. ..

.7 Ibid. The Control Plan is not an entirely-new requirement — the District’s previous permit
required the District and its member communities to establish a working group to ensure
adequate I/I monitoring, the impiementation of maintenanée plans and inspection programs by
memb'e.r comrﬁunities, and the identification of I/I reduction priorities within rﬁember community
collection systems. The Workiﬂg group was also required to pursue‘ appropriate financial
assistance programs, such as gfants ahd loans for I/ removal. 2001 Permit Modification at 6
(Ex. 26; AR 69). Periodic submissions from the group under the expired permit indicate the
group has laid the groundwork for the requirements of this Permit. See Inﬂow/]nﬁ?tration
Annual Reports 2002-2006 (AR 85-90). Because the District and co-permittees should already

- have developed much of the basis for the‘required plan under the previous permit, the six-month -

deadline is not unreasonable. Significantly, n;)ne of the co-permittees who have filed petitions
raise concerns about the timing of the plan. .Aécordingly, the Board should deny review on this

-1ssue.
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III. CONCLUSION

For the foregoing reasons, all Petitions for Review should be denied.
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